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IN THE 
Supreme Court of Appeals of Virginia 
.AT RICHMOND 
Record No. 3694 
.A~ICE RUCKER, ET .AL., Plaintiffs in Error, 
versus 
LOUISE M. GREGORY, ET .AL., Defendants in Error .. 
PETITION FOR WRIT OF ERROR AND 
SUPERSEDE.AS. 
To the Honorable Chief Justice and ,Justices of the Supreme 
Court of Appeals of Virginia: 
Your petitioners, Alice Rucker, Tom Rucker, Chester 
Rucker and ·wmie Jones, respectfully represent that they are 
aggrieved by a certain judgment of the Circuit Court of Am-
herst County, Virginia, rendered against them on the 4th day 
of June, 1949., in a certain proceeding at law wherein peti-
tioners were plaintiffs and Louise M. Gregory, The Texas 
Company, Lessee, and Robert Gregory, were defendants. A 
duly certified copy of the record in this cause is hereto at-
tached. For the errors hereinafter assigned, petitioners pray 
that a writ of error and su.persedeas to said jud6>ment may be 
awarded and the same may be. reviewed and reversed. The 
parties will be referred to herein as petitioners and defend-
ants in the respective positions occupied in the trial court. . 
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PROCEEDINGS IN THE TRIAL COURT. 
This was a proceeding by petition under the provisions of 
Section 5490 of the Code of Virginia instituted in the Circuit 
Court of Amherst County, Virginia, for the purpose of 
2* *determining· and locating the true boundary line between 
the respective lots owned by the plaintiffs and defendants 
situated on the east side and adjacent to Main Street or U. S. 
Highway No. 29 in the town of Amherst, Virginia, the plain-
tiffs and defendants being coterminus landowners. 
The petition filed by the plaintiffs was addressed to the 
Honorable Edward Meeks, Judge of the said Court, but for 
reasons appearing to the Judge, he disqualified himself to 
preside at the hearing and the Honorable Thomas C. Fletcher, 
Judge of the Law and Equity Court of the City of Richmond, 
was designated to preside at the trial of the case. The case 
was tried by a jury, which on June 4, 1949, returned the fol-
lowing verdict : 
''June 4, 1949. We the jury in the case of Alice Rucker, 
et al, v. Louise M. Gregory and The Texas Company, Lessee, 
a foreign corporation doing business in Virginia, et al., finds 
in favor of the defendants. The line between the plaintiff 
and defendant is established as drawn on blueprint marked 
T. W. S. #1 in pencil. Signed: W. L. Tucker, Foreman." 
The plaintiffs thereupon moved that the verdict be set aside 
as being contrary to the law and evidence and requested to 
be further heard at some later time in support of the saicl mo-
tions, but the Court refusing to grant further time, proceeded 
to enter judgment on June 4, 1949, on the verdict of the jury 
and established the boundary line between the plaintiffs and 
defendants according to the verdict of the jury. To which 
action of the Court in refusing to set the said verdict aside 
and g-rant a new trial, as well as to sundry rulings of the Court 
during the trial, petitioners · excepted. 
3* * ASSIGN:MENTS OF ERROR. 
(1.) The Court erred in overruling petitioners' motion to 
set aside the verdict of the jury as being contrary to the law 
and evidence and without evidence to support it and to enter 
final judgment for them. 
(2.) The Court erred in giving instruction B offered by tbe 
defendants. 
(3.) The Court erred in refusing the plaintiffs' instruction 
No. 6. 
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( 4.) The Court erred in admitting in evidence for the de-
fendants the sketch showing certain measurements (Mrs. 
Louise Gregory Exhibit No. 1). 
QUESTIONS INVOLVED. 
The questions involved will be discussed in the considera-
tion of the assignments of error in the argument. 
STATEMENT OF FACTS. 
It is conceded by both sides that all of the lands embraced 
in the lot owned by the plaintiffs and the adjoining lot owned 
. by the defendant, Louise M. Gregory, were formerly owned 
by John J. -Shrader, who is the remote common grantor of the 
parties to this litigation. We therefore start with him. We 
shall first outline the record title of the petitioners and then 
of the defendants. 
By deed dated March 2, 1863, recorded in Deed Book FF, 
p. 210 (Exhibit D), John J. Shrader and wife conveyed 
4* unto *John T. Ellis, generally referred to as Colonel 
John T. Ellis, a lot at Amherst Courthouse described as 
follows: 
"A lot of land on which the storehouse of said Ellis is lo-
cated supposed to contain ~-i acre, be the same more or less." 
It is obvious that Colonel Ellis had purchased the lot long 
prior to the date of his deed, for by deed of even date there-
with recorded in Deed Book FF, p. 211, he conveyed said 
storehouse and lot to one Wilson B. 1\favs. 
· Mays became :financially involved and"a creditors' suit was 
instituted against him under the short style of Claiborne'.~ 
Executor v. Mays to subject his property to the payment of 
his debts, and Taylor Berry was appointed a commissioner 
to make sale of said storehouse and lot. 
It was purchased from the commissioner by William Law-
rence, who did not pay for it and his purchase was assumed 
by Taylor Berry, who sold to C. M. Jennings, who in turn sold 
to W. D. Miles, but no deeds were executed by or to any of 
them. 
While W. D. Miles owned the Ellis storehouse and lot 
(though, as stated, he had no deed thereto), he enlarged it by 
adding to it an adjoining lot. This adjoining lot he pur-
chased from R. B. Moody, who had purchased from John l. 
Shrader a larger parcel. 
Moody did not obtain a conveyance from Shrader for a num-
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ber of years after his purchase. Before obtaining his deed, 
he sold a portion of his purchase to W. D. Miles. By deed 
dated December 21, 1881, recorded in Deed Book 00, p. 
5• 182., John J. Shrader and wife *and R. B. Moody con-
veyed unto W. D. Miles a lot of 54 5/10 poles described 
therein as '' the southeastern portion of a larger lot sold to 
R. B. Moody but the title to which has not been made to ~aid 
Moody'' (R., p. 9). The metes and bounds of said lot are set 
out in a plat made by R. A. Pendleton recorded with said deed 
(Exhibit T. W. S. No. 2). This lot has a frontage on Main 
Street of 8 feet and consisted of an alley 8 feet wide extend-
ing back from said street, and then widened out in the rear, 
including a strip behind the residue of the R. B. Moody lot. 
An enlargement of the Pendleton plat is hereto annexed as 
an appendix to this petition. 
After enlarging the Ellis storehouse and lot by a portion of 
his purchase from Moody, W. D. Miles sold the ·property to 
M. B. Coffey, who sold to H. A. Strode (father of the late 
Judge Aubrey E. Strode), who in turn sold to J. T. Ellis, a 
different person from Colonel John T. Ellis. No deeds had 
been executed by any of the parties. 
Taylor Berry had been appointed a commissioner to convey 
the original Ellis storehouse and lot. By deed dated Decem-
ber 26, 1883, recorded in Deed Book PP, p. 65 (R., p. 12), the 
commissioner conveyed said property to J. T. Ellis, i,h which 
deed Taylor Berry, individually, C. M. Jennings, W. D. Miles, 
M. B. Coffey and H. A. Strode united. This deed, as far as 
the commissioner of the court., and Taylor Berry individually 
and C. M. Jennings were concerned, conveyed only the original 
Ellis storehouse and lot conveyed unto Colonel John T. Ellis 
by John J. Shrader and wife (Deed Book FF, p. 210). How-
ever, in addition, it included and embraced as far as W. D. 
Miles, M. B. Coffey and H. A. Strode were concerned, the 
6* greater part of the ""adjoining lot with the 8 foot alley 
which Miles had purchased from R. B. Moody and which 
had been included in his sale to Co:ffev and in Coffev 's sale to 
Strode and in Strodes' sale to. Ellis. "'This is evidenced by the 
following language in said deed of December 26, 1883: 
''In the sale from Miles he added to the property an eight 
foot alley-which he bad bought from R. B. Moody and which 
is included in the front on the Stage Road. The concurrence 
and acquiescence of the parties to the statements of this deed 
are evidenced by their signatures and seals hereto.'' 
The property conveyed by the court commissioner is de-
scribed in the deed as follows: 
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'' All that property at Amherst Court House in the State 
of Virginia now occupied by said Ellis as a store house it 
being the same property formerly owned by Colonel John T. 
Ellis fronting on the Stage Road thirty-five feet eight inches 
and running back to the present fence of Wm. D. Miles-
twenty-one feet and three inches beyond the addition put to 
the house by H. A. Strode and used as a printing office." 
The Stage Road referred to is now Main Street, which is a 
part of United States Highway Route 29. This deed is filed 
as Exhibit B with the petition. The conveyance from the 
commissioner did not include the 8 foot allev which was never 
owned by Wilson B. Mays on whose beha .. lf the conveyanc~ 
was made. It was not until years afterwards when Miles ac-
quired the storehouse property that he added to it the adjoin-
ing eight foot alley and the lot in the rear which he purchased 
from R. B. Moody. 
A comparison of the plat made by R. A. Pendleton in 188.1, 
attached to the deed from Shrader and Moody to W. D. Miles 
of December 21, 1881, and the plat made by T. W. Saunders 
marked Exhibit T. W. S. No. 1 shows that the lands claimed 
by petitioners lying to the rear of their house do n.ot include 
the southerly or rear portion of the lot of 54% square 
7• poles purchased by Miles eof Moody, and that petitioners' 
lot extends back only to the fence between the lands 
claimed by them and the.lands of W. H. Wood. This indi-
cates that Miles reserved the rear portion of the lot of 541h 
poles as a part of his other holdings which became a part of 
the Wood hotel property, shown on the Saunders plat as W. 
H. Wood. Whatever may have been included or excluded, the 
fact is that the location of the lines between Rucker and Wood 
was long ago settled by adversary possession up to the di-
viding fence between the two properties. 
J. T. Ellis conducted for some 25 years a mercantile busi-
ness in the storehouse purchased by him. He executed a deed 
of trust to Josiah R. Ellis, Trustee, dated January 18, 1888, 
recorded in Deed Book RR., p. 358 (Exhibit D). The prop-
erty was sold under the deed of -trust and conveyed by the 
trustee to F. J. Harris by deed dated December 4, 1907, 
recorded in Deed Book 60, p. 102. 
By deed dated February 1, 1909, recorded in Deed Book 61, 
p. 535, F. J. Harris conveyed the property to Stickley Tucker, 
Trustee, under the will of John R Coleman. The trustee had 
the storehouse remodeled into a dwellin~ for the use of the 
widow, Ida Coleman, and her children (R., p. 73). She lived 
there some five years. 
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After the death of the trustee, the property was conveyed 
by 0. L. Evans, Commissioner, to William Rucker by deed 
dated June 5, 1915, recorded in Deed Book 73, p. 195 (R, p. 
54). From the time of his purchase till his death in 1938 
William Rucker lived on the property, claiming as his own 
the entire lot now claimed by his devisees (R., pp. 53, 54-58, 
60). 
8"" *By his will which was recorded in Will Book 28, p. 
469, William Rucker devised his property to his wife and 
children, the petitioners herein, who continued in like posses-
sion of the property. 
Having given the petitioners' record chain of title, we now 
give the chain of title of the defendants. 
DEFENDANTS' RECORD TITLE. 
As stated, John J. Shrader was the common grantor. "\Ve 
have set forth infra the deed from him and R. B. Moody to 
W. D. Miles dated December 26, 1881 (R., p. 9) which con-
veyed the 8 foot alley and back lot. This deed was executed 
after Moody had purchased from Shrader a larger lot having 
a frontage of 71 feet on the Stage Road but had not obtained 
a deed of conveyance thereto. 
The deed from Shrader and wife to Moody is dated June 
22, 1883, and is recorded in Deed Book 00, p. 307 (R., p. 23). 
The property conveyed is described as follows: 
"A certain lot of land situated on the eastern side of Main 
Street at Amherst Courthouse and immediately thereon and 
adjoining the lot of H. A. Strode., John B. Robertson and "\Vm. 
D. Miles, and fronting on Main Street 71 feet and running 
back an average of 90 feet.'' 
This deed was made some 18 months after Shrader and 
Moody had conveyed to ·wm. D. Miles the 8 foot alley. As a 
consequence, while the deed of June 22, 1883, purported to con-
vey to Moody a frontage of 71 feet, in fact it conveyed only 
63 feet since 8 feet of the original 71 feet had been conveyed to 
Miles by Shrader in the prior deed of December 26, 1881, in 
which Moodv had united. 
9'"' • Apparently the present controversy stems from this 
error. 
Moody then divided his lot into two parts. By deed date1l 
June 23, 1883, Deed Book 00, p. 351 (Exhibit E) he conveyed 
to Gustave Steiberitz a lot with a frontage of 46 feet adjoin-
ing H. A. Strode, and running back 90 feet. This was sold 
by decree of court, and conveyed ·by J. Thompson Brown, 
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Commissioner, to James vV. Grant by deed dated March 14, 
1900, Deed Book ZZ, p. 170. Grant conveyed it to Laura Hig-
ginbotham by deed dated January 8, 1906., Deed Book 59, p. 
99. 
By deed dated June 1, 1903, Deed Book 53, p. 80, R. B. 
Moody conveyed the residue of the lot to James W. Higgin-
botham, the husband of Laura Higginbotham, and is there rle-
scribed as fronting on Main Street "about 25 feet" (Ex-
hibit E). 
James W. Higginbotham and wife were the parents of Ida 
Coleman, the widow of John R. Coleman, who lived on the 
lot now owned by petitioners (R., p. 67). 
By deed dated February 19, 1912, Deed Book 67, p. 110 
(Exhibit E), James V{. and Laura Higginbotham, husband 
and wife, conveyed to Henry R. Robertson the two lots ac-
quired from R. B. Moody. 
Robertson executed a deed of trust to Peyton R. Evans, 
Trustee, on said property. It was sold under the deed of 
trust and conveyed unto Harvey Patte.rson by deed dated Sep-
tember 27., 1917 (Deed Book 77, p. 410). Patterson conveyed 
it to Geo. B. Seay (Deed Book 81, p. 363). 
By deed dated March 10, 1920, Deed Book 83, p. 216, Geo~ 
B . .Seay conveyed it to Frank C. Addison. 
10* *By deed dated June 25, 1923, recorded in Deed Book 
87, p. 492 (R., p. 110) Frank C. Addison and wife con-
veyed the property to Wm. Kinckle Allen, Trustee, to secure 
a debt. In this the derivation of the title is fully given and 
the Addison lot is described (R., p. 111) as '' beginning on 
Main Street at an eight foot alley leading from l\filP-s (now 
Wood) property.'' 
. By deed dated May 11, 1926, Deed Book 93, p. 156, Addison 
and wife conveyed the property to T. F. Loughboroug·h and 
E. L. Carter. By deed dated December 15, 1927, Deed Book., 
96, p. 87, Loug·hborough and Carter conveyed the property 
to L. C. Gregory and described it as "between the property 
of Louisa Rucker on the one side and William Rucker on the 
other and extending from Main Street on the Stage Highway 
back to the garden of iWilliarn Rucker." (Emphasis sup-
plied.) 
By his will probated on June 8, 1943, ·wm Book 30, p. 225, 
L. C. Gregory devised the property in general terms to his 
wife, Louise :M. Gregory, one of tlie defendants. 
The Gregory property was leased for a time to Th~ Texas 
Company and Robert Gregory had a sub-lease from ~l~he 
Texas Company. On this account, they were impleaded as 
defendants along with Louise M:. Gregory. 
Over the objection of the petitioners the court permitted 
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the defendants to introduce in evidence a drawing or sketch 
showing the frontage of the lots on Main Street (Exhibit 1 
Mrs. Louise Gregory). 
The petitioners and their predecessor in title have had com-
plete and full possession of all of the property claimed 
11* by them, *and particularly shown on the plat made by 
T. W. Saunders, Surveyor (Exhibit T. W. S. No. 1) for 
at least 35 years just prior to the institution of the proceed-
ing. This included the 8 foot alley in question. 
By agreement between William Rucker and L. C. Gregory 
the Rucker gate across the alley was removed and the alley, 
which sloped to the rear, was filled in and a retaining wall 
was built for the mutual protection of the two adjoining prop-
erties. . 
Some years ago the State widened State Highway Route 29 
and acquired additional lands from the property owu~rs, the 
effect of which was to diminish the length of the lots. 
ARGUMENT. 
The assignments of error will be discussed in the order in 
which they are enumerated supra. 
ASSIGNMENT.OF ERROR NO. 1. 
The Court erred in overruling petitioners' motion to set 
aside the verdict of the jury as being contrary to the law and 
evidence and without evidence to support it and enter final 
judgment for them for two reasons: 
1. Petitioners claim a complete record title to the land in 
controversy. 
2. Even though they do not have a complete record title, 
yet by the long continued actual possession against all the 
world they have acquired title by adverse possession. 
12* *THE RECORD TITLE OF PETITIONER.S. 
It is conceded by both sides to this controversy that their 
respective titles are derived from a common owner and 
grantor., John J. Shrader, hence it is unnecessary to trace the 
title back of him. 
No question has been raised as to any deed in petitioners' 
chain of title, except the deed made by Taylor Berry, Com-, 
missioner, and otl1ers, to J. T. Ellis dated ;December 26, 1883 
(R., pp. 12-13). Defendants undertake to construe that deed 
as restricting the frontage on the road of the land conveyed 
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to 35 feet and 8 inches, while petitioners contend that the 
deed not only conveys 35 feet and 8 inches but also an 8 foot 
alley and lot of which it is a part, adjoining the lot conveyed 
by Taylor Berry, Commissioner. That deed is the only evi-
dence offered by defendants in suppqrt of their position ex-
cept the sketch made by the late W. E. Sandidge, hereinafter 
discussed. There is no dispute of the fact that an 8 foot alley 
was thereby conveyed, but the defendants claim that the alley 
which adjoips the lot sold by Taylor Berry, Commissioner, 
described as fronting· on the road 35 feet 8 inches, is included 
in that description. We claim that the alley together with the 
lot of which it was a pa.rt was in addition to the lands sold by 
the decree of the Court aud conveyed by Taylor Berry, Com-
missioner, to J. T. Ellis. 
The alley and lot of which it is a part were sold by R. B. 
Moody, the former owner of the defendants' lot, who, al-
though he had not acquired title, joined in a deed with 
13• John J. Shrader, *who held the title, to Wm. D. Miles 
(R., p. 9). That deed is indisputable evidence that the 
alley was originally a part of the R. B. Moody lot purchased 
from John J. Shrader. It further refutes the position of the 
defendants that the 8 foot alley was a part of the lot sold by 
Taylor Berry as Commissioner of the Court, since that lot 
was the property of Wilson B. Mays and was sold under a 
decree of the Circuit Court for the benefit of his creditors. 
The commissioner had no authority or right to sell the alley 
even though it had been added to the lot he was selling. The 
title to each part of the lot was from different sources. The 
value of the alley and lot of which it is a part may have ex-
ceeded the value of the lot he sold as commissioner. How, 
then, and in what proportion could he apply the proceeds of 
sale to the debts against Wilson B. Mays 7 
In the deed from the commissioner to J. T. Ellis be not only 
plainly descl'ibes the lot that he was selling as a commissioner 
as fronting on the Stage Road 35 feet 8 inches, but he specifi-
cally states that after vVm. D. Miles had privately bought the 
Wilson B. Mays lot, he (Miles) added an 8 foot alley which he 
bad bought from R. B. Moody. Moreover, as further proof 
that the alley came from the original Moody lot, and was not 
included in the 35 feet 8 inch frontage, attention is called to 
the deed by which R. B. Moody and J olm ,J. Shrader conveyed 
the a11ev to Wm. D. :Miles. Attached thereto and recorded 
therewith was a plat of the survey made by R. A. Pendleton in 
1881 for R. B. Moody and this plat shows the alley and the 
lot in the rear, of which it is a part, to be adjacent to the 
14* Wilson B. Mays lot, later sold by •Taylor Berry, Com-
missioner., to Ellis. (See plat.) The plat even locates 
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the storehouse on the Wilson B. Mays lot. In the deed the 
commissioner set forth that the lot he was conveying was 
formerly owned by Colonel John T. Ellis fronting on the Stage 
Road 35 feet 8 inches. 
The commissioner's deed gives a complete explanation, not 
only of the private sales of the v\Tilson B. Mays lot made 
previously, but gives the order of the sales and gives the 
names of the several purchasers and refers to the fact that 
at the time H. A. Strode held the property he added a print-
ing office to the rear of the store building; that each of the 
purchasers at the private sales had failed to pay the purchase 
money and that each took the other's shoes as purchaser un-
til it got to the said Ellis, who paid the money. 
Wm. D. Miles certainly bought the lot with the 8 foot alley 
fronting on the -road. It was certainly added to the original 
lot owned by and sold as the property of Wilson B. Mays, 
which Taylor Berry, Commissioner, acting in an official ca-
pacity, describes as fronting on the Stage Road 35 feet 8 inches 
and. specifically states that it is the same property owned by 
Colonel John T. Ellis. This deed is signed by Commissioner 
Berry in his capacity as such and also in his individual ca-
pacity. It was also signed by all other purchasers of the Wil-
son B. Mays lot, including ,~rm. D. Miles, who added the alley 
fronting on the street 8 feet, all of whom signed as evidence of 
their concurrence and acquiescence in the statements 
15* made in the deed. By l1is *sig-nature, Wm. D. Miles not 
only released all of his equity in the Wilson B. Mays lot 
sold by the commissioner under a decree of the Court but 
also conveyed the 8. foot alley which he had purchased from 
R. B. Moody. 
The use of the word ''added'' clearlv indicates that there 
was another lot ad~ed to. Webster's International Dictionary 
defines the word ''added'' as '' joined, united, supplemen-
tary''. Words and Phrases defines the term ''including'' as 
a word of enlargement rather than a word of limitation; and 
the word ''included" as having the meaning of embraced as 
a component part. In the case of Blair v. Rorer, J 35 Va. 1, 
it is said: 
"Written descriptions of property are to be interpreted in 
the light of the surrounding facts and circumstances as well 
known in the communities ; descriptions do not identify them-
selves and all that is required of a deed is to furnish a means 
of identification.'' 
The facts are that there was an 8 foot alley fronting on the 
road which was adjacent to the lot the commissioner sold, and 
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Wm. D. Miles, the purchaser of the alley, added it to the lot 
formerly owned by Wilson B. Mays. That fact cannot be dis-
puted. It was the intention of all parties concerned that the 
alley was to pass along with the deed to the lot sold by Taylor 
Berry0 Commissioner, to J. T. Ellis and that construction of 
the deed was subsequently placed thereon by the owners of 
the lots on both sides of the alley. The term ''inc]uded'' in 
the Commissioner's deed is used in the sense of ''also'' and 
in the sense of ''enlargement''. In the case of Lindsey v. 
Eckols, 99 Va.. 668, it is said: 
16• •"In construing a deed or will, the object is to ascer-
tain the intention of the maker as gathered from the lan-
guage used and the general purpose and scope of the instru-
ment, in the light of surrounding circumstances ; and when 
such intention clearly appears by giving to the words their 
natural and ordinary meaning, technical rules of construction 
will not be invoked to defeat it." 
See also Hurt v. Hurt, 121 Va. 413. 
While the defendants produced no evidence of the fact, they 
indicated by the examination of witnesses that when the old 
storehouse was remodeled and converted into a dwelling for 
Ida Coleman after the property had been purchased by her 
Trustee, Stickley Tucker, it was added to in such a fashion as 
to cover the 8 foot alley. 
There is no proof of such a change in the location of the 
alley, and such a claim is based on a mere theory that it may 
have been shifted to a different location, coupled with their. 
interpretation of the description in Taylor Berry's deed to 
J. T. Ellis that the frontage of 35 feet 8 inches given in that 
deed also embraced the 8 foot alley in question. In an effort 
to bolster that theory they introduced John Johnson, an old 
man 91 years old, who stated he used to keep store for J. T. 
Ellis. He was asked how the old Ellis storehouse compared 
with the present building. His answer, '' The present build-
ing is a good deal larger than that was, I think". He was 
asked if he could tell in which direction the latest building 
spread when it was erected. He answered he could not tell 
( R., p. 80). On cross examination, he was asked, '' Do you re-
member the printing office that was added to the rear of the 
Ellis store by H . .A. Strode?" *He answered, "Yes, 
1 T" H. A. Strode owned the building and he let his brother-
in-law go in there to keep store". He further stated 
there were 4 rooms altogether, two down and two up, and a 
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hall (R., p. 80). Of course, the addition of the printing office 
to the rear of the store building added length to the build-
ing. 
Mrs. Ida Coleman testified that the store building '' was 
right long, about the length of the building there now. There 
were three rooms down and two up and a hall. I don't think 
it was any wider''. She was further asked if the present house 
was not wider than the house that was torn down. She an-
swered, '' I just don't know, I don't think it is''. Mrs. Cole-
man was further asked if the building was erected on the 
same foundation. "A. I just don't know about that. There 
was a rock foundation there when Mr. Gilbert was there" 
(R., p. 76). It was sought by this line of questioning to show 
by inference that the building was widened so as to occupy 
the alley but the evidence certainly fails to establish that fact. 
The hall spoken of by J obn Johnson and Ida Coleman as 
being in the old building is now in the new and it is still the 
only means of access to the upper rooms of the house. The 
same alley along the south side of the old building is also there 
now and that is the same alley that Ida Coleman used and 
claimed subsequent to the remodeling of the old storehouse 
into a dwelling. The same original rock foundation is there 
with the same storage space under the house spoken of by 
Mrs. Coleman when Gilbert occupied the building before it 
was remodeled. 
is• •1t is worthy of note that the witness, John Johnson, 
states that the building had two rooms down and two 
rooms up (R., p. 803. He described the building before the 
printing office was added. Mrs. Ida Coleman described it 
after the printing office was added, giving 3 rooms down and 
2 up. I 
In the light of the evidence established by the records set 
forth in the abstract filed as Exhibit D with the petition of 
petitioners in the lower Court, it is submitted that they have 
a good title in themselves unless the defendants can show 
that by adverse possession they have ousted the petitioners 
of their right. It is a well established principle of law that 
a person claiming land under a complete record title is not re-
quired or called upon to do more to establish his right thereto, 
and the burden is upon the adverse claimant to establish such 
a claim. 
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WHAT LAND CAN THE DEFENDANTS RIGHTFULLY 
CLAIM ACCORDING TO THEIR CHAIN 
OF TITLEY 
The defendants claim from the same common owner and 
grantor, John J. Shrader, as do the petitioners. Their claim 
begins with the deed from John J. Shrader to R. B. Moody 
dated June 22, 1883, recorded in Deed Book 00, Page 307. The 
property is described in that deed as "a certain lot of land 
situated on the eastern side of the Main Street at Amherst 
Courthouse and immediately thereon and adjoining the lot of 
H. A. Strode, John B. Robertson and Wm. D. Miles fronting 
on said street 71 feet and running back an average length of 
90 feet''. The statement in this deed that the frontage of the 
lot is 71 feet is clearly erroneous. Originally •71 feet 
19* were purchased by Moody but no allowance was made for 
the fact that John J. Shrader, with the consent of Moody, 
had previously conveyed the 8 foot alley in question and the 
lot of which it is a part to Wm .. D. Miles as shown by the plat 
recorded with the deed from Shrader and Mobdy to Miles. 
This left of the original 71 foot lot only 63 feet. When this 
mistake is corrected the frontage of the Gregory property 
is 63 feet measured from the south side of the 8 foot alley 
to the Watt Brown lot. 
The claim of the defendants is not borne out by the locations. 
on the ground. Furthermore, although the defendants only 
claim a frontage of 71 feet, and their emphatic testimony in 
the record is to that effect, yet by the admission of Robert 
Gregory (R., p. 98) it is shown that the distance between the 
property line on the south side of the lot adjoining Watt 
Brown and the line as established by the verdict of the jury is 
7'3 feet plus, and takes in more than 2 feet of land never even 
claimed by them or disclosed in any deed in their chain of 
title. 
To concede that they own 71 feet fronting on the street would 
necessarily ignore altogether the 8 foot alley carved off the lot 
as conveyed by R. B. Moody to Wm. D. Miles and added by 
him to the ·wnson B. Mays or Ellis store lot. That deed fully 
explains and clears up the mistake as to the length of the front-
age given in the deed from John J. Shrader to R. B. Moody. 
If it be claimed that there is any ambiguity in the descrip-
tion contained in the deed from Taylor Berry, Commissioner, 
to J. T. Ellis, the best interpretation and construction is 
20* to be •found in the manner in which the parties them-
selves interpreted the deed. What did the owners of the 
property on either side of the alley consider was conveyed by 
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the deed and who actually owned the land covered by the 
alley and the lot in the rear of the filling station, of which 
the alley was a partT 
Most of the former owners of the Ellis store lot have long 
since died but it is reasonable to assume that they used the 
alley which had been added to the property. Certainly when 
H. A. Strode added a printing office to the rear of the store 
his only access or means of ingress and egress to the printing 
office was by way of the alley as there was no other way of 
ingress or egress. 
Likewise, in later years when Mr. Gilbert had an under-
taker's business in the building he necessarily had to use 
the alley. 
We have the direct and positive testimony of Mrs. Ida 
Coleman who owned and lived in the repaired store building 
as a dwelling that there was an alley between her property 
and the lot now owned by the defendants, which she claimed 
as her own and used and always took it to be a. part of her lot 
(R., p. 68). Likewise, when Wm. Rucker purchased the store-
house lot he claimed and used the alley and garden in the 
rear of the filling station. His widow and children, devisees 
under his will, also have continued this claim to the alley and 
lot in the rear of the filling station since his death. 
The testimony of nearly every witness for the plaintiffs 
positively state these facts. 
21 • •While all of this was done openly and under claim 
of right and color of title, what was the attitude of the 
owners of the Gregory property? 
Not one of the owners from the time that the lot with the 
46 foot frontage on the street was conveyed by R. B. Moody 
to Gustave Steiberitz in 1883 has made any claim to the alley 
or to the land in the rear of the filling station until this con-
. troversy arose when Robert Gregory, who does not own the 
property and never did, boldly began to fill the alley with con- · 
crete for his own convenience and benefit in conducting the 
business of a filling station._ 
F. C. Addison, who purchased the property in 1920 and 
held it about 6 years, when asked about the alley, said, '' Q. 
There was an alley between your property and the property of 
Wm. Rucker, was there not? A. Yes, Sir. Q. When you 
owned the property, did you assert any claim to that alley? 
A. I did not and I never heard of anybody else claiming it 
at that time. It was supposed to be used by both parties and 
I never knew who owned it really" (R., p. 38). It is a fact 
that these colored people and Mrs. Ida Coleman preceding 
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them permitted others to use the alley at will when it became 
necessary. 
In all the years Steiberitz conducted business in the build-
ing on the lot there is no evidence that he claimed anything 
more than what he actually purchased from R. B. Moody, to-
wit, a 46 foot lot fronting on the street. Although the alley 
~nd lot in the rear of the :filling station of which it is a part 
was there all of this *time, no owner of the filling sta-
22• tion property claimed to own the alley and lot in the 
rear. 
All of the improvements, such as filling in the alley and 
building a retaining wall across the sloping alley in order to 
give support to the defendants' property on that side, were 
made by amicable agreement between the respective owners on 
each side of the alley and such use as was made of the alley 
by the owners of the defendants' lot was not under any claim 
of ownership or vested right thereto but it was done after 
consulting the owners of the Rucker property and their pre-
decessors and with their consent. 
When F. C. Addison owned the property, he executed a deed 
of trust to W. K. Allen, Trustee (R., p. 110), in which the prop-
erty is referred to as having been formerly one lot, which ori-
ginal lot was sold to R. B. Moody by John J. Shrader as a lot 
fronting about 71 feet on Main Street and running back an 
average of 90 feet, beginning on Main Street at an 8 foot alley 
leading from Miles (now Wood) property and extending to the 
line of the aforesaid Wm. and Benjamin Rucker property. It 
is sig-nificant that the frontage given in this deed is stated to be 
about 71 feet and that the deed conveys a frontage which be-
gins on Main Street at an 8 foot alley and lies between the 
property of Wm. and Benjamin Rucker. William Rucker was 
then in possession of the alley and the lot in the rear of the 
filling station. Benjamin Rucker then owned the Watt Brown 
property. 
The deed to L. C. Gregory dated December 15, 1927 (R., p. 
94), does not give a frontage of 71 feet nor any frontage, al-
though •Louise M. Gregory stated that it does. That 
23* deed is in the record and speaks for itself. It is also 
worthy of note that when these deeds are construed as 
intended and the descriptions are applied to physical locations, 
the 8 foot alley is just where it has always been and lies be-
tween the filling station property of the defendants and the 
dwelling of the plaintiffs and leaves a frontage of 63 feet to 
the defendant, which IS all the land as claimed by any of the 
former owners of the :filling station property. That is ihe 
manner in which all previous owners of the property have 
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interpreted their deeds. Although previous owners have been 
at liberty to use at will the alley which is now claimed by the 
plaintiffs, it was never done with any claim of right or title 
thereto until this controversy arose. No act was done with 
reference to the alley or the lot in the rear or use made thereof 
without the consent, express or implied, of the owners of the 
Rucker property and their predecessors. · 
The theory of the defendants that the present building of 
petitioners occupies the alley as conveyed to Wm. D. Miles by 
R. B. Moody, is not tenable. The boundary lines of the alley 
and the line in the rear of the filling station have been defi-
nitely located by the survey and plat of R. A. Pendleton and 
the resurvey of T. W . .Saunders (see Exhibit T. W. S. No. 1). 
The boundary line of defendants' property next to the Watt 
Brown lot is a straight line running from the street all the 
way back to the Wood property (formerly Miles). That line 
before the widening of the street or highway, for a distance of 
90 feet, divided the Watt Brown lot and the lot of the defend-
ants, and the remaining length of the line divided the land of 
the petitioners from the Watt Brown lot. The •T. W. 
24 * Saunders survey, which follows the old fence in the rear 
of the filling station, starts from the point where that 
fence joins the line of the Watt Brown lot, and runs accord-
ing to the call in the R. A. Pendleton plat about parallel to 
the highway with only a few inches difference in the length 
of the line, to a point he established as in the south line of 
the alley. . 
From that point, the south line of the alley, which divides 
the property of the defendants from petitioners, was located 
(R., p. 15). The length of the south line of the alley was 
materially shortened by the widening of the highway, but that 
has no effect on its true location. From the point where the 
alley line intersects the highway to the point where the line 
between Watt Brown and the defendants intersects, the hi.qh-
way measures a distooce of 63 feet on the ground in front of 
the filling station. Then when the eight foot alley is added, 
the distance of 71 feet along the.front of the filling station ends 
more than two feet short of the line of the curbing placed by 
Robert Gregory almost against the side of the dwelling of 
the petitioners. 
Again, if as contended by the defendants, the eight foot 
alley was built over in remodeling the Ellis store building, 
since the frontage on the street claimed now by the defendants 
is more than 73 feet, and the eight foot alley was certainly 
originally a part of the R. B. Moody purchase and sold by 
him, when added would make the frontage acquired by Moody 
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from John J. Shrader 81 feet, although the deed states a front-
age of 71 feet, which is all even the defendants claim (R.,~ 
pp. 93, 98). 
25• ·The verdict of the jury gives the defendants more 
than 73 feet in front on the street and more than claimed. 
R. B. Moody conveyed his purchase from John J. Shrader 
by three separate deeds. First, a deed to Wm. D. Miles _of 
the 8 foo_t alley and lot in the rear of the filling_ station in 1881 
(R., .P· 9); second, a deed to Gustave Steiberitz, conveying 
46 feet next to the 8 foot alley in 1883 on which Steiberitz con-
ducted business for a number of years ; and third, a deed from 
~- B. Moody to James W. Higginbotham in 1903, conveying 
the residue of his purchase from John J. Shrader, in which the 
lot is described as fronting about 25 feet on the· road. The. 
first and second deeds from R. B .. Moody conveyed a frontage 
of 54 feet, which taken from 71 leaves a residue not of 25 feet 
but 17 feet only, which was all the land left of his purchase 
from John J. Shrader. These several deeds took effect in 
the order they were made, and whatever shortage there was· 
is necessarily in the last deed made to James W. Higgin-
botham. The deed to Steiberitz describes the land as joining 
William D. Miles, H. A. Strode and R. B. Moody. H. A. Strode 
was then in possession of petitioners' lot with the alley added 
previously by Wm. D. Miles. The deed is dated June 22, 1883, 
and the deed from Taylor Berry, Commissioners, to Elli~ is 
dated December 26, 1883. It is ·significant that the last deed 
made by R. B. Moody to James W. Higginbotham does not 
state specifically that the lot conveyed had a frontage of 25 
feet but uses the language "About twenty-five feet", thereby 
indicating knowledge of a deficiency, which the grantee and 
every owner since has accepted as a fact without question, 
recognizing •the right and title to the alley as belonging 
26• to the owners of the lot now owned by the petitioners. 
If it be contended that L. C. Gregory was asserting a 
right to the alley, when in 1935 he had a survey made of his 
lot by T. W. Saunders, a fact of which Saunders has no recol-
lection or notes or records, ( and none has been offered in evi-
dence), such an adverse claim was never known to the owner 
of the property, and all of his acts in reference to the alley 
were under an agreement and understanding with the rightful. 
owners. The owners were never put on notice and had no 
occasion to assert their rights, and surely no foundation was 
laid for the running of the statute of limitation until they 
knew of such an adverse claim. Such acts on the part of 
Gregory under the evidence offered by the defendants, do 
not show hostility but recognition of a superior right in the 
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petitioners. But even if he had asserted a hostile claim, it falls 
short of the requirements of the statute of limitation, since 
that was only thirteen years approximately before this pro-
ceeding was instituted, and other necessary requisites of ad-
verse possession are wanting. The work L. C. Gregory did in 
filling in the alley and building a retaining wall across joined 
to the foundation of William Rucker 's house was done in 1935, 
and under an agreement with William Rucker (R., p. 85). 
The verdict of the jury completely ignores the evidence. It 
established two lines. The first extends back from Main Street 
one foot distant from the edge of the house of petitioners for 
a distance of 90 feet. The second is parallel to the highway. 
*'How the jury located the line one foot from the house 
'1,7* is a mystery. The Saunders plat (Exhibit T. W. 8. No.1) 
shows the alley as being 8 feet wide measured from the 
edge of the house. The jury reduced the alley from 8 feet to 7 
feet, leaving a space of one foot between it and petitioners' 
home. If petitioners do not own the 8 feet, they do not own 
the one foot, and vice versa. There is no evidence whatever 
to justify this carving up and parcelling out of the property. 
Equally without evidence to support it is the :finding in 
the verdict that the line shall extend back 90 feet from Main 
Street. The effect was to extend the line back across the fence 
dividing the rear of defendants' property from that of pe-
titioners and take in a strip of about 10 feet of petitioners' 
back yard and garden, which the defendants have never even 
claimed, and which have been in the possession of the de-
fendants and their predecessors for more than 50 years. 
These two facts make it plain that the jury's :findings are 
not only contrary to the evidence, but are without evidence 
to support them. We submit that petitioners, who are colored 
people, have not received justice in this litigation with those 
of the dominant race. 
ADVERSE POSSESSION. 
The petitioners claim title to all the land within the bound-
ary lines as shown on the plat made by T. W. Saunders, sur- 1 
veyor, and *filed with his testimony as Exhibit T. W. S. 
2s• No. 1, by adverse possession, even though any part of 
the land is not covered by the deeds under which they 
and their predecessors claim title. 
Let it be assumed, for the sake of argument, that when the 
store building on the Wilson Mays lot was remodeled, it was 
widened so as to cover the alley, a theory advanced by the 
defendants to account for the deficiency in the frontage 
" 
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claimed to exist. What were the facts thereafter? The store 
building on the lot was purchased and repaired for the purpose 
of a dwelling for Ida Coleman, who moved in the remodeled 
building and lived in it for a number of years. Her direct 
and positive testimony is that there was an alley along the 
side of the dwelling between that and the building on the op-
posite side of the alley occupied by the owners at that time 
of the Gregory property; that she used the alley and claimed 
it as her own during all of her occupancy without anyone else 
asserting claim against her. (See testimony of Ida Coleman, 
R., p. 68.) The next owner of the alley was William Rucker 
and since his death his widow, Alice Rucker, and his children 
have occupied the property. They testify that they used the 
alley and garden in the rear of the defendant's filling station, 
and no one ever asserted claim against them although they 
permitted others to use the alley whenever desired. Every 
other witness for the petitioners testified that William Rucker 
used the alley and garden back of the defendant's filling sta-
tion, and they never heard his right questioned by anyone. 
Harvey Patterson, who formerly owned the Gregory lot 
29* and lived in *the house thereon, stated that William 
Rucker had a garden back of his lot and that he used the 
alley and he never heard his right questioned (R., pp. 26, 27). 
F. C. Addison, who later owned the Gregory lot, states that 
he did not claim the alley and never heard of anyone else 
claiming it, but he used the alley when he had occasion to do 
so, as indeed did any other persons that desired to use it. 
He also stated that there was a gate across the front of the 
alley 8 or 10 feet wide, and that William Rucker had a garden 
back of his filling station. Loughborough and Carter next 
acquired the property of the defendants and there is no evi-
dence whatever that they claimed any vested right to the alley' 
or lot in the rear of the filling station. L. C. Gregory, husband 
of the present owner, next acquired the property, and there 
is no evidence to show that he ever asserted a claim to the 
alley or lot in the rear of the filling station. Indeed his atti-
tude and acts in reference to plaintiffs and their property was 
entirely of a different nature. The testimony of the defend-
ants themselves shows that the relations between them was 
friendly, and when he wanted to improve the alley for the con-
venience of both parties, he always consulted William Rucker 
and they had an agreement as to what was done. There is 
certainly insufficient evidence of adverse possession shown on 
the part of L. C. Gregory as long as he lived. Since the former 
condition of the alley was sloping all the way from the street 
to the rear of the petitioners' lot, resulting in a perpendicular 
I) 
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drop of about five feet from the concrete side of the grease pit 
on the side next to the alley in the rear of the lot, and water 
ran down the •alley from the street, and the rear end of 
30• the Rucker house was on rock pillars, it was .suggested 
and agreed between them that L. C. Gregory would build 
a retaining wall across the alley in line with the retaining 
wall on the back of his own property and join it to a founda-
tion to be placed under the side of Rucker 's house in the rear, 
and the alley :filled in to the level of the :filling station yard. i 
This was done by Gregory pursuant to that agreement in the 
year 1935, and the State Highway did the :filling of the alley. 
Surely there is no act of adverse possession in such a trans-
action. There was nothing to indicate to William Rucker that 
Gregory would thereby claim the alley. At the same time a 
curbing was built along the side of the alley next to Rucker 's 
house to prevent surface water from running under the house, 
but not for any other purpose, and certainly not to establish 
a line between the two properties. Robert Gregory now re-
fers to this as a line established by survey which T. W. Saun-
ders made, of which T. W. Saunders has no record, nor was any 
plat made. If that was the beginning of an adverse claim to 
the alley, it was never brought to the knowledge of William 
Rucker. Such occasional use as was made of the alley was no 
more than was done by many others with the permission of 
William Rucker. It is impossible for two people to be in pos-
session of property at the same time and William Rucker re-
mained in the same kind of actual possession during all this 
time as he had wlien he took possession in 1915 and held it in 
that manner until his death, a period of 23 years. Since his 
death his devisees have continued in full possession until this 
controversy arose. 
i31 • •Even if the work done by L. C. Gregory on the alley 
be construed as adverse to the possession of William 
Rucker, it had its origin in 1935 when the highway was 
widened, and hence was less than 15 years, and could not ripen 
into title. That is all that need be said on that subject. 
ASSIGNMENT OF ERROR NO. 2. 
The Court erred in giving Instruction B offered by the de-
fendants. 
This instruction appears to be based on Schaubuch v. Dille- : 
muth, 108 Va. 86. : 
As an abstract proposition of law, when applied to a proper 
case, the instruction is correct. But it is wholly inapplicable 
to the facts of this case. There was no evidence on which to 
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predicate the instruction. The petitioners and their prede-
cessors in title claimed as their own what they had in posses-
sion. They intended to hold as their own that which they had 
in· possession. The element of mistake was not present. 
Strange to say, a differentiation was made in the instruction 
between the land occupied by the house and the other land 
occupied by the petitioners. 
This case is controlled by Ghristi(J,lfl, v. Bulbeck, 120 ;v a. 7 4, 
also from the Circuit Court of Amherst County, in which 
the lower court was reversed, among other reasons, for giving 
an instruction like the one in question, and which embodied 
the very words used in Instruction B in this case which read: 
32• •" And the reason why this is so is because in this 
State intention to hold adversely is an indispensable 
requisite to adverse possession, and such intention is then 
wanting.'' ( See p. 102.) 
Notwithstanding the fact that petitioners and their prede-
cessors have held the land up to the fence behind defendants' 
filling station since 1883, a period of 66 years (See Pendleton 
plat), the jury's verdic.t takes away from them some ten feet 
of their yard and garden. 
ASSIGNMENT OF ERROR NO. 3. 
The Court erred in refusing plaintiffs' Instruction No. 6. 
This instruction in plain, layman's language told the jury 
that the plaintiffs asserted title to the property on two 
grounds: (1) by record title and (2) by adverse possession. 
It then proceeded to explain to the jury that if they believed 
certain facts to exist they should find for the plaintiffs on the 
basis of their record title, and further, that if they did not have 
a record title but did have title by adverse possession they 
were entitled to prevail on that ground. 
That was the crux of the case. In no other instruction was 
this made clear. Had it been given, the jury would have had a 
much clearer picture of the sit~ation. Their verdict clearly 
indicates that they misconceived the nature of the controversy. 
33* • ASSIGNMENT OF ERROR NO. 4. 
The Court erred in admitting in evidence for the defendants 
the sketch showing certain measurements along Main Street, 
marked ''Mrs. Louise Gregory, Exhibit No. 1'' (R., p. 107). 
This sketch purports to show the frontage of the lots on 
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Main Street. It is in the handwriting of W. E. Sandidge, for-
mer Clerk of Amherst County, a highly respected official of 
that county. It shows petitioners' lot as having a frontage 
of only 35 feet 8 inches "including the 8 foot alley", and desig-
,n.ates it as Deed Book "P. P., p. 65". That is the deed to 
J. T. Ellis, the remote predecessor in title of petitioners (R., 
p. 12). That represented only the clerk's construction of that 
deed. We maintain that the deed conveys a frontage of 35 
feet 8 inches plus the 8 foot alley, total, 43 feet 8 inches. It 
is the function of the Court to construe written instruments. 
The clerk's opinion, as expressed in the sketch, was not ad-
missible. Its admission was highly prejudicial. 
The error is compounded when it is remembered that the 
sketch also shows the Gregory lot as having a width of 71 feet 
(R., p. 101). Again that was the clerk's opinion. To be sure 
the deed to R. B. Moody did call for a frontage of 71 feet (R., 
p. 23), but Moody and Shrader had previously conveyed 8 feet 
of that frontage to W. D. Miles (R., p. 9 and Exhibit T. W. S. 
No. 2), reducing the 71 feet to 63 feet. The construction of 
those deeds was for the Court and not for the clerk. 
•rn effect, the admission of that sketch told the jury 
34• what Mr. Sandidge, the clerk, had found in the deed 
book records. 
Again we refer to Christian v. Bulbeck, supra, at pages 83, 
84 and 101, when the court held inadmissible a recorded plat 
in the handwriting of H. L. B.rown, once assistant surveyor of 
.Amherst County, but not living at the time of the trial. As ' 
said at page 101 : 
'' This plat was not referred to in or made a part of any 
part of the chain of title of defendants or of the plaintiff, and 
hence was not admissible as evidence of the extent or location 
of the metes and bounds covered by the true title. 
'' For the same reasons it was not admissible on the question 
of the extent or location of the metes and bounds covered by 
the color of title of defendants.'' 
The Sandidge sketch was not a part of the chain of title ' 
of the parties. If a plat made by a surveyor and recorded in 
the Clerk's Office is not admissible, then a f ortiore an unre-
corded sketch made by the clerk is not admissible. 
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CONCLUSION. 
For the reasons stated, we submit that the verdict of the 
jury should be set aside. We believe that under the evidence 
but one verdict could properly have been rendered, namely, 
in favor of petitioners, and we therefore ask that final judg-
ment be entered in their favor. 
However, should the Court be of the contrary opinion, then 
we ask in the alternative that a new trial be granted on the 
grounds specified in Assig'Ilments of Error Nos. 2, 3, and 4. 
•Petitioners pray that a writ of error and supersedeas 
35* to the judgment complained of may be awarded and that 
the said judgment may be reversed and annulled. 
In the event a writ of error is awarded, this petition will 
be adopted as the opening brief for the petitioners. 
A copy of this petition was mailed to William M. l\foClenny, 
Esquire, attorney for the defendants, on the 29th day of Sep-
tember, 1949. 
Counsel for petitioners desire to state orally the reasons 
for reviewing the judgment complained of. 
Respectfully submitted, 
P.R. MASSIE, 
( Amherst, Virginia), 
WHITEHEAD & MARSHALL, 
(Lovingston, Virginia), 
Attorneys for Petitioners. 
We, P.R. Massie and Robert ,vhitehead, attorneys practic-
ing in the Supreme Court of Appeals of Virginia, do certify 
that in our opinion, it is proper that the case of Alice Rucker, 
et al., v. Louise M. Gregory, et al., be reviewed by the Supreme 
Court of Appeals of Virginia. 
Given under our hands this the 29th day of September, 
1949. · 
P. R. MASSIE, 
ROBERT WHITEHEAD. 
Received Sept. 30, 1949. 
M. B. WATTS, Clerk. 
Jan. 11, 1950. ,vrit of error and supersedeas awarded by 
the court. Bond, $300. 
M.B. W. 
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RECORD 
VIRGINIA: 
In the Circuit Court of Amherst County. 
Alice Rucker, et al., Petitioners, 
v. 
Louise M. Gregory, et al., Defendants. 
TRANSCRIPT OF EVIDENCE. 
Stenographic report of the testimony, together with the mo-
tions, objections and exceptions on the part of the respective 
parties, the instructions offered, granted and refused, and the 
exceptions thereto, and other incidents of the trial of the 
case of Alice Rucker, et al. v. Louise M. Gr~gory, et al., on 
June 3rd, 1949, before Honorable Thomas C. Fletcher., and 
Jury, in the Circuit Court of Amherst County, at Amherst, 
Virginia. 
Present: Mr. P.R. Massie, counsel for petitioners. 
Mr. Wm.¥. McClenny, counsel for defendants. 
Reported by 
C. R. McCarthy, Court Reporter 
Lynchburg, Virginia. 
page 2 } Note: Immediately after completion of the open-
ing statements of counsel the jm'y was taken to 
view the premises which are the subject of this litigation. 
Upon returning to court the following transpired: 
By the Court : Are you gentlemen ready to proceed Y 
By Mr. Massie: If your Honor please, there is a great 
deal of evidence to be introduced from the records, the deed 
books and will books, and there are a number of witnesses 
here who will testify and I know they don't want to be kept 
until we finish that, so if it is agreeable to opposing counsel 
and the Court I will sort of reverse the procedure and hear 
the testimony of witnesses and then we can go into the evi-
dence by the records. Is that agreeable? 
By Mr. McClenny. Your Honor, if we can concede that the 
properties were the same that came down from Shrader it 
would save a lot of time. I will be glad to concede that the 
Alice Rucker, .et al., v. Louise M. Gregory, et al. 25 
·property is the same and the property we are claiming is 
the same property we claim in the opening statement. 
By Mr. Massie: I have two motives for that. One is it is 
obligatory on me to prove my case, the records, and 
page 3 ~ the records show that we can go back to a common 
· owner. Now, intervening muniments of title, I see 
no need of that. It is the same.property over and over., but 
some of those deeds I want to introduce directlv from the 
records. Is that agreeable T "' 
By Mr. McClenny: I will be glad to agree to that. · Our 
pleadings concede we both come from a common owner. That 
is set forth in the pleadings. 
By the Court: We will consider that as stipulated. 
By Mr. Massie: I will want to read some of those deeds 
because Mr. McClenny has disputed them in his statement. 
If it is agreeable I would rather go on with these witne·sse·s 
if the court will. allow me to do it because if we get into the 
· records it will take a lot of time, but if you insist on it I will 
just have to do it and let the witnesses wait. 
By Mr. McClenny: I am glad to agree to that. 
. By Mr. Massie: You stated that the records started with 
1881. 
By Mr. McClenny: That is what you set forth in your 
pleadings. 
page 4 r By Mr. Massie: But· the record starts from a 
· common owner, John J. Shrader, in 1863. That is 
as to the store property, and the other property is the one 
we are fighting about. 
- Now, there are two pieces of property, your Honor, and 
-you gentlemen of the jury. One is the storehouse property 
and the other years later added on which is the alley and lot. 
The storehouse property was conveyed by John J. Shrader 
to John T. Ellis in 1863. I have a chain of title to both pieces 
of property I would like to introduce if you have no objec-
tion. 
By Mr. McClenny: I have no objection. 
By Mr. Massie: This one piece, the storehouse property, 
the deed is dated March 2nd, 1863, Deed Book FF, page 210, 
conveys among other lots a lot of land on which the store 
house of said John T. Ellis is located and is supposed to con-
tain 1.4 of an acre, be the same more or less. Now, that is the 
beginning of the store house title, the property known as the 
Ellis store. That is the beginning and the common owner is 
John ,J. Shrader who later made other deeds. If vou will 
allow me· I will offer this abstract in evidence . 
. page 5 ~ By Mr. McClenny: 
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Note: (The abstract of title above referred to is filed in 
evidence as Exhibit '' D' '.) 
By Mr. Massie: Then I want to trace the title. John T. 
Ellis conveyed the store lot to Wilson B. Mays, strange to 
say on the very same date that he got the deed from John J. 
Shrader. i He conveyed, among other lots., '' Also the store 
house lately occupied by the said John T. Ellis, with the- lot 
of land on which it stands, containing as is supposed about 1/J: 
of an acre, he the same more or less.'' Now, that is the same 
identical property. 
Now, Wilson B. Mays became involved evidently and a 
chancery suit was brought to sell his property for creditors, 
for the benefit of creditors. That chancery suit, the decrees 
are down in the Clerk's office but I have been unable to find 
any record of the papers, but be that as it may, there was 
a decree entered in that chancery suit for the sale of the store 
house property. Taylor Berry was appointed a commissioner 
for that purpose and did advertise and sell the store house 
property and that deed I want to read in full. 
By Mr. McClenny: If you have a copy of it I will admit 
that. 
page 6 ~ By Mr. Massie: I would rather have the original 
record as soon as I can have them brought up here. 
Now, proceeding with what I was saying, on December 
25th, 1881, Deed Book 00, page 182, John J. Shrader and 
R. B. Moody, who owned the :filling station property clear out 
to the other house, the lot to the other house., and he conveyed 
by that deed a lot described as 54 5/10 square poles adjoin-
ing the store lot. Now, the store lot is the Ellis lot and re-
cites ''that it is a part of a larger tract purchased by Moody 
from Shrader who had not conveyed the land, but that Moody 
assented to the deed by signing with Shrader. The pla.t shows 
the 8 foot alley as a part of this purchase.'' Now, with t;hat 
deed I want to show you gentlemen the plat that I referred 
to awhile ago which shows the bearings and distances around 
the lot and it is a part of that lot which is now occupied by 
the garden back of the filling station. 
Now, that deed of 1881 was made by Moody previous to 
acquiring full title from John J. Shrader of his land, of which 
the alley is a part, and he did no( acquire full title until June 
22nd, 1883. That is nearly two years later, more than two 
years later, nearly three years later, and in that deed from 
Shrader to Moody, dated June 22, 1883, Deed Book 
page 7 ~ 00, page 307, conveyed "a certain lot, in Amherst 
adjoining H. A. Strode, Jno. B. Robertson and W. 
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D. Miles." H. A. Strode was one of the purchasers of the 
old Ellis store property and he remodelled it. Myers was 
the man that bought the alley and the lot ~ack of it. In that 
deed it was described as ''fronting on said street 7l feet and 
running back an average of 90 feet." 
Now,, he had already sold off a part of that 71 feet, an 8 
foot alley in 1881. 
By Mr. McClenny: I object to Mr. Massie's comments on 
the record. He has a right to read them but no right to com-
ment. 
By the Court: Objection sustained. I think you should be 
limited to reading the record. 
By Mr. Massie: I will proceed. This deed from Taylor 
Berry to to J. T. Ellis, the Clerk is getting now. 
Now, J. T. Ellis bought the store property and the alley 
which bad been added and he gave a deed of trust on the 
property to J. R. Ellis, Trustee, and there was default in the 
payment of the debt. J. R. Ellis, trustee, sold the property 
at auction which was bought by the Amherst Bank for F. J. 
Harris. Then in 1909 F. J. Harris and wife sold 
page 8 ~ the property to Stickley Tucker, trustee, under the 
will of J. R. Coleman. Now, tl1at was by deed dated 
February 1, 1909, Deed Book 61, page 535, and conveyed the 
same property to Stickley Tucker, trustee-that is, fo1· the 
benefit of John R. Coleman's wife and children. 
Now, the will of John R. Coleman was made to set up that 
trust by his will for the benefit of his wife and children and 
Stickley Tucker was trustee and he is the man that bought 
the property from F. J. Harris, and Coleman, Ida Coleman, 
widow of John R. Coleman, lived in that property nnd it was 
while she had it that it was remodelled, that present building 
as it is now. 
By Mr. McClenuy: He is again straying from the record, 
giving his understanding of the record. You have made your 
opening statement. 
By Mr. Massie: We have the deposition of Ida Coleman 
to that effect which will be read as soon as we hea1· these 
witnesses. 
By the Court: Suppose you just introduce records at this 
time and we will take up depositions at another time. 
By Mr. Massie: I just want to say in passing 
page 9 ~ over the chain of title that Ida Coleman's deposi-
tion is in here and she explains the building of that 
house. 
Now, the Tucker deed and the trust was carried out by 
Mr. 0. L. Evans, Commissioner, and by deed dated June 5, 
1915-bear in mind that date-on June 5, 1915, recorded in 
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·Deed Book 73, page 195, that same property as you see it now, 
without any change that I have ever known of or heard of, 
was conveyed to the husband of Alice Rucker who sits here, 
and they have lived in that property and have used it ever 
since. . 
Now, the will of William Rucker is also in this chain of 
title or abstract and shows that he left the property to these 
people. 
- Now, I will go back and read from the original record, Deed 
Book 00, page 182. I have mentioned this deed in the chain 
of title but I want to read the whole d~ed: 
''This de~d made this 21st day of December A. D. 1881 be-
tween .John J. Shrader ~nd Delilah his wife of the first part 
and William D; Miles of the second part all of Amherst County 
State of Virginia Witnesseth that for and in consideration of 
the sum of fifty dollars and interest from 15th March 1880 
in hand received by the parties of the 1st part 
page 10 ~ from said Wm. D. Miles the receipt of which is 
hereby acknowledged they the said John J. 
Shrader and Delilah his wife do by this deed convey unto the 
said Wm. D. Miles a certain lot of land situated at the village 
of Amherst Comity Seat of .Amherst County containing 
54 5/10 poles it being the southeastern portion of a larger lot 
sold to R. B. Moody but the title to which has not been made 
to said Moody by said Shrader and wife ( the purchase 
money having not yet been paid by said Moody). But said 
Moody assents to this conveyance his assent being evidenced 
by his signature to this deed. The metes and bounds of the 
lot hereby conveyed are more particularly set out by a plat 
of survey made by R. A. Pendleton which is intended to be 
taken and recorded as a part of this deed and said John J. 
Shrader and Delilah his wife warrant generaHy the title of 
the above granted lot of land to the said Wm. D. Miles. ·wit-
ness the following signatures and seals the day and date above 
written. 
JOHN J. SHRADER. (SEAL) 
DELILA P. SHRADER (SEAL) 
ROBERT B. MOODY (SEAL)" 
This deed was duly recorded and acknowledged. Now, the 
plat is on the next page and for the benefit of the jury I want 
to show you that part of the deed. 
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page 11 ~ Note: (Mr. Massie first shows the plat to the 
court and then shows it to the jury pointing out 
various things as he makes the following remar}rs): . 
This is Ellis' store. This is the highway. ,/Chis is the 
alley right there, an 8 foot alley right there. ,This is the back 
lot. Now, we are not claiming this. For some unaccountable 
reason all of that has been taken off. Miles bought this and 
that land all around it so he fenced it off. Now notice again, 
right .there is the 8 foot alley and fence. This is one of the 
smallest plats but it gives the bearings and distances. Now, 
these bearings are there today and I will introduce at this 
stage a plat on a larger scale showing it more clearly. You 
gentlemen take a look at this plat. There is Ellis' store, the 
building t;here now-
By Mr. McClenny (interposing:) I object to that. He 
speaks of it as the building there now. That is in dispute. 
By the Court: Objection ·is sustained. That will appear 
or not appear later. 
By Mr. Massie: As we procee·d it will be shown. N otica 
right there. It says "fence'' along there and bearings and 
distance and it is marked "8 foot alley". 
page 12 t Now, here is the deed that has been mentioned 
by Mr. McClenny. I will read the deed from the 
original records. It is Deed Book PP, page 65. This is the 
deed from Taylor Berry, Commissioner, to J. T. Ellis. Tay-
lor Berry was commissioner in a chancery suit to sell the 
store house property-that is 35 feet 8 inches frontage: 
'' This deed made the 26th day of December in the year of 
our Lord one thousand eight hundred and eighty three be-
tween Taylor Berry a commissioner of Amherst Circuit Court 
in the chancery suit of Claiborne Executrix against Mays 
of the first part and J. T. Ellis all of Amherst County in the 
State of Virginia ·of the second part. 
Witnesseth: that by virtue of a decision in the said cause 
of Claiborne's Executrix v. Ma.ys and in eonsideration of the 
whole purchase money therefor the said Taylor Berry com-
missioner as aforesaid does grant unto the said J. T. Ellis all 
that property at Amherst Court House in the State of Vi.r~ 
ginia now occupied by said Ellis as a store house it being the 
same property formerly owned by Colonel John T. Ellis front-
ing on the Stage Road thirty-five feet eight inches and run-
ning back to the present fence of Wm. D. Miles--twenty-one 
feet and three inches beyond the addition put to 
page 13 ~ the house by H. A. Strode and used as a printing 
office-This property was originally bought by 
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William Lawrence his purchase was assumed by Taylor 
Berry who sold his right to C. M. Jennings-he sold his to 
W. D. Miles, Miles sold his to Coffey, Coffey sold to H. A. 
Strode and he sold his to J. T. Ellis the grantee-no money 
was paid by the parties-but each took the others shoes as 
purchaser until it got to said Ellis who paid the money-in 
the sale from Miles he added to the property an eight foot 
alley-which he had bought from R. B. Moody and which is 
included in the front on the State road. The concurrence and 
acquiescence of the parties to the statements of this deed are 
evidenced by their signatures and seals hereto. Given under 
our hands and seals this 26th day of December 1883. 
TAYLOR BERRY, 
Commissioner in Claiborne's 
Extx v. Mays (SEAL) 
H. A. STRODE (SEAL) 
·w. D. MILES (SEAL) 
M. B. COFFEY (SEAL) 
TAYLOR BERRY (SEAL) 
C. M. JENNINGS (SEAL)'' 
Now, your Honor, without going· further into all of this 
chain of title, if it is agreeable to opposing counsel, with the 
understanding that if need be we can complete the entire rec-
ord by getting the deeds from the records, we will start put-
ing on our witnesses. Is that agreeable? 
page 14 ~ By Mr. McClenny: Yes, sir, and I will ask if it 
is agreed that the 71 by 90 lot mentioned as the 
source of our title is the same property we are claiming to-
day. Do you concede thaU 
By Mr. Massie: No, sir. 
By :Mr. McClenny: You want me to prove that by the 
recordsY 
By Mr. Massie: Yes, sir. I concede that the deed from R. 
B. Moody subsequent to the sale of the 8 foot alley does refer 
to 71 feet. It is an erroneous description. The lot originally 
had 71 feet and that deed says 71 feet but it is erroneous be-
cause the alley had been conveyed two or three years before. 
By Mr. l\foClenny: Just let it lay there and I will intro-
duce the record. 
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T. W. SAUNDERS, 
having been first duly sworn, testifies as follows : 
DIRECT EXAMINATION. 
By Mr. Massie: 
Q. You are Mr. T. W. Saunders, county surveyor of Am-
herst County! 
A. Yes, sir. 
page 15 ~ Q. I hand you here this blueprint and will ask 
you to explain what it was made for and how it 
was made-in other words, what do those lines purport to 
follow! 
A. They represent the fence. They follow the lot as fenced 
except, of course, this south line between the alley has no 
fence there but the rest of them are fenced. 
Q. Now, did you also by your instruments ascertain the 
bearings of the alley 7 
A. Yes, sir. 
Q. Well, now, does that line as indicated on that diagram 
o:r plat, does that follow the bearing·s of the alley? 
A. Yes, sir. 
Q. Now., just immediately back of the filling station you 
show a line there north and south somewhat, does that line 
agree fairly with the original plat that I showed the jury? 
A. The distance is almost exactly the same. This is 57 
feet and I think the old one was 57. 7 feet. The course varies 
some. 
Q. That is if you follow the fence! 
A. Yes, sir, following the fence. 
Q. Now, that plat is nothing more than a diagram 7 
A. That is right, showing the fences. 
Q. Showing the fences as they are now Y 
A. Yes, sir. 
Q. But it.does agree with the plat recorded with 
page 16 ~ the deed from Shrader to Miles. You have seen 
that plat, have you noU 
A~ Yes, sir, but some of the courses do not agree exactly. 
Mr. Massie: Your Honor, I want to file that. It is just 
intended to fix the claim of the plaintiffs, what they are act-
ually claiming by these fences regardless because no known 
corner can be found. That is the purpose of it. 
By Mr. McClenny: You are offering this to show what they 
are claiming now Y 
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T. W. Saunders. 
By Mr. Massie: What we are claiming now but not alto-
gether to follow the plat. 
By Mr. McClenny: Before agreeing to the introduction of 
this I would like to examine Mr. Saunders on it. 
By Mr. Massie : I am not through with him yet. 
Q. I show you this plat. Will you please explain what that 
isf 
A. This is merely a copy of an old plat made by Pendleton 
in 1881 on an enlarged scale. 
Q. Take the line right there . 
.A. That distance is practically the same but the course is 
different. 
page 17 ~ Q. Now, this plat follows the fence and that plat 
is a reproduction or retracing of the plat recorded f 
.A. Yes, sir. 
Q. How much variation is there in the bearings? 
A. It is twelve degrees. 
Q . .And the distances are practically the same, 1s that 
right? 
A. Yes, sir, lacks seven-tenths of a foot of being the same. 
Q. Now, this line at the bottom between Wood's pasture, . 
that also follows the fence Y 
.A. Yes, sir. · 
Q. Every line on there follows the fence except this alley f 
A. That is right. 
Q. Mr. Saunders, were you able to find any definite corners 
to make a survey of that lotf 
.A. No, sir. 
CROSS EXAMINATION. 
By Mr. McClenny: 
Q. Mr. Saunders, on this plat here., the long-shaped one 
here, are the bearings and :figures and everything an exact 
reproduction of the fig1.1res on this other plat in the deed 
book! 
A. They are supposed to be unless I made an error. 
Q. In other words, you made no change in bearings or any-
thing of that sort? . 
page 18 ~ A. No, none whatever. 
Q. I notice you have there a square called ''build-
ing'' on your plat and I believe it is denominated in the book 
as '' Ellis Store''. 
A. It probably is. 
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T. 1V. Saunders. 
Q. Now, this plat shows this alley to be 84.8 feet, is that 
correct Y , . ~ 
A. Yes, sir. . 
Q. Then I notice that the plat here which you have made 
to show the land claimed by the plaintiff shows that alley 
to be only 62 feet long. . 
A. This line you see goes up to the center 0£ the. road and 
that makes a difference. Then this line on this plat doesn't 
necessarily follow the fence. 
Q. Which plat are you speaking off 
A. This one I am holding. . · 
Q. What is your explanation¥ · 
A. You see the one 62 feet follows the fence and it goes to 
the curb, and this one goes to the center of the road. 
Q. Beg your pardon, Mr. Saunders. Aren't you mi~taken 
about that 1 The 62 foot line doesn't follow any fence, does 
it7 , .. '. ~ j • 
A. No, but the 57 feet, that follows the fence. · 
Q. Let me find that line you are speaking about now. 
A. This line here. You see that follows the fence. 
Q. The present fence 7 
A. The old fence that is there. 
page 19 ~ Q. This line here follows the fence behind the 
service station Y 
A. That is back of the service station. 
Q. And that does not agree with this line here7 
A. I don't know where that line is. It said 84 feet back 
from the center of the road. 
Q. How much distance here was taken by the road Y 
A. I don't know. 
Q. Where would this point here be on this plat here 7 
A. I don't know. 
Q. Didn't you measure that one time in the presenc_e of 
Mr. Massie and me and it ran you back ten or twelve feet 
below that fence and you drove two stakes in there! You 
remember doing that Y 
A. That is right, this line is below that fence. That ac-
counts for the 84 feet partly. . 
Q. And that would rim this line down to here approxi-
mately ten or twelve feet, is that right? 
A. That is right, coming down to 84 feet. I don't know 
how we ascertained the center of the road at that time.· The 
road has changed so much I don't know where the cent~r of 
the road is but this line here and this line don't necess~rily 
agree because I think this must be down.here lower ..... 
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Mr. McClenny: I have no objection to the introduction of 
this plat. Will you mark it Y 
Mr. Massie: I will mark it later. 
page 20} By Mr. McClenny: 
Q. In making this plat here you could find no 
known permanent corners f 
A. That is right. 
Q. And this is merely made for the purpose of showing 
what the plaintiffs claim, is that right? 
A. What was fenced in, yes. That is right, that is what 
they claim. 
Q. Not what is fenced in because this part that is between 
the service station and house is not fenced. 
A. No. 
By Mr. Massie: The old fence is torn down. 
By Mr. McClenny: Your Honor, I have no objection to 
this being introduced for the purpose of merely showing the 
claims of these parties. I object to it for any other purpose. 
By the Court: I understand that is the only purpose for 
which it is offered. 
By Mr. Massie: 
Q. Mr. Saunders., will you file both of these diagrams with 
your testimony as exhibits marked '' T. W. S. No. 1'' and 
"T. W. S. No. 2"Y Will you file them with your evidence! 
A. Yes, sir. 
page 21 } By Mr. McClenny: 
Q. Did you ever survey the service station for 
Mr. L. C. Gregory? 
A. I don't recall. I recall surveying some Jots for Mr. 
Gregory but don't know if it was his home lot or that lot. 
I don't have any records of it. 
Q. Do you recall me asking you to search your records to 
see if you could find itY 
A. Yes, sir. 
· Q. And you were unable to locate itY 
A. Yes, sir. 
Q. That was probably some twenty years ago you did that 
surveying? 
A. I don't know how long it has been. 
Q. How far do your records go back T 
A. About twenty-five years. 
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Q. You don't deny that you surveyed it, do you 1 
A. No, I don't remember whether I surveyed that or the 
place where he lived. I remember surveying something for 
Mr. Gregory but don't remember which property it was. 
RE-DIRECT EXAMINATION. 
By Mr. Massie: 
Q. Mr. Saunders, you never have made an official survey 
of either lot, have you? 
A. No, sir. 
Q. And you say that you were unable to find any definite 
corner for either the store property or the alley f 
page 22 ~ A. No. There are no old markers there at all. 
By Mr. McClenny: 
Q. Mr. Saunders, in making your examination of the land 
down there could you locate any point or permanent markers 
for that plaU 
A. No, sir. 
Q. Couldn't find a one, could you? 
A. No, sir. 
By Mr. Massie : 
Q. Of course you have no interest in this controversy· one 
way or the other T 
A. None whatever. 
The witness stands aside. 
By Mr. Massie: Your Honor please, before we leave this 
record evidence it is understood and conceded that if we 
want to make a complete abstract-that is, the complete deeds 
from the record, there will be no objection. The deeds that 
I have read are just the abstracts of the deeds. 
By Mr. McClenny: I thought we had been over that once 
and I agreed to admit your abstract and now you want me 
to read a pile of records and I am about to conclude to let you 
read yours. 
By Mr. Massie: We will be here for a long time. 
page 23 r By the Court: Can't you gentlemen stipulate that 
all relevant records in the Clerk's Office may be con-
sidered in evidence and certified copies supplied later if you 
wish. 
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By Mr. McClenny: Both plaintiffs ~d defendants 1 
By Mr. Massie: Of course. 
By Mr. :McClenny: That is all I want. 
By the Court: It will save a lot of time and expense-
By Mr. Massie : Gentlemen, this is a copy of the deed I 
want to introduce made by Shrader to R, .B- Moody. Now, 
that conveys the adjoining property which is the Gregory 
property now. This is the deed copied from the record, J. J, 
Shrader and wife to R. B. Moody, Deeq. Book 00, page 307: 
'' This deed made this 22nd day of June 1883 between John 
J. Shrader and Delila his wife of the first part and Robert B. 
Moody of the second part. all of Amherst County and State of 
· Virginia: Witnesseth z that for and in consider a .. 
p,ge 24 ~ tion of the sum of one hundred-fifty dollars (150) 
in . . . . . . . . . . paid to the parties of the 1st part by 
the party of the second part the receipt of which is hereby 
acknowledged, they the said Jn. J. Shrader and Delila his 
wife, do by this deed bargain sell and convey, with general 
warranty of title unto the said Ro. B. Moody a certain lot 
of land situated on the eastern side of the main street at 
Amherst Court House and immediately thereon and adjoining 
the lots of H. A. Strode, Jno. B. Robertson and Wm. D. Miles, 
fronting on said street 71 feet and running back an average 
length of 90 feet. . 
In testimony whereof witness the following signatures and 
seals, the day and date above written. 
JNO. J. SHRADER (Seal) 
DELILA P. SHRADER (Seal)" 
Now, in 1881, as bas just been read into the record and 
shown you gentlemen, John J. Shrader sold off an 8 foot alley 
and a lot in the rear-
By Mr. McClenny: If your Honor please, aren't we getting 
a little ahead of ourselves. He has read the deed but it doesn't 
call for any comment at this time~ 
By the Court: Objection· sustained. 
I I 
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page. 25 ~ HARVEY PATTERSON, . 
. . having been :first .duly sworn, testifies as follows: 
DIRECT :EXAMINATION. 
By Mr. Massie: 
. Q. Harvey, what is your age? 
A. 63 years old. .. 
Q. Have you lived in Amherst pretty much all your life! 
A. All my life. 
Q. Harvey, are you familiar with the property of Alice 
Rucker and the :filling station lot owned by Mrs. Gregory? 
A.re you familiar with that! 
A. Right familiar with it. . · 
Q. A.s a matter of fact, did you at one tune own the Gregory 
property? 
,4. I owned it one year . 
.. Q. While you owned that property was there or '.not an 
alley. between your property and Alice Rucker's property! 
.A.. Yes, sir. · 
Q. Was it the general understanding that that alley be. 
longed to the Rucker property Y 
By Mr. McClenny: I object. 
By the Court: The objection is sustained. 
By Mr. Massie: 
Q. Did you ever claim any interest in that alleyf 
A. No, sir, not that part of it I didn't. 
page 26 ~ Q. In other words, you owned all that property 
on the south side of it but you didn't claim the 
alley¥ 
A.. No, sir. 
Q. Did yon claim an interest in the land in the rear of the 
filling station at all t 
A. Down below that fence Y 
Q. Down below the fence. 
A. No, sir. 
Q. Was there a fence there when yon owned the property? 
A. Yes, sir, was a fence there. Was a fence there when 
Rucker bought it. 
Q. Have you seen that property recently Y 
A. Yes, sir, I seen it yesterday. 
Q. In other words, you have known it a long time Y 
A. A long time, yes, sir. 
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Q. Is that fence about where it has always been located Y 
A. Yes, sir. 
Q. You never claimed anything below that fencef 
A. No, sir. 
Q. And you never claimed the alley on this side 7 
A. No, sir. 
Q. Did you ever hear anybody else claim that alley or the 
land belowf 
A. Never heard nobody claim it but the owners where built 
the house. 
Q. You mean the owner of the Ellj.s store prop-
page 27 } erty f 
A. Yes, sir. 
Q. You have heard them claim it and knew they claimed 
it, is that right 7 
A. Yes, sir. . 
Q. ,vhile you owned this property is it not a fact that 
William Rucker in his lifetime after he acquired it exercised 
ownership over the alley and the lot 7 
By Mr. McClenny: I object. _ 
By the Court: The objection is sustained. That is a little 
too indefinite. Be more specific as to what it consisted of. 
By Mr. Massie: 
Q. What did the claim of William Rucker consist of-that is, 
what land?. 
A. That lot down below there. 
Q. Did it include the alley too f 
A. Included the alley and the lot down below there. 
Q. In other words, the alley went down into the lot f 
A. Yes, sir. 
Q. Well now, what use did he make of it, if you know?. 
A. He used to have. a garden there. I helped him dig up 
onions out of it and he used to have a garden there every year 
until late and then he quit making a garden. He was a black-
smith at that time. 
Q. Did he have a garden clear across f 
page 28 } A. Yes, sir, clear across to the line. 
Q. And up to the fence? 
A. Up to the space for him to walk. 
Q. Up to the fence? 
A. Up to the fence. 
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Harvey Patterson. 
Q. You say you never heard of anybody else asserting claim 
to that property while you were there? 
A. No, sir. 
Q. Have you ever heard of anybody else since that time f 
A. No, sir. 
CROSS EXAMINATION. 
By Mr. McClenny: 
Q. Who did you buy that property from, Harvey! 
A. It was bought from George Seay. 
Q. What year? 
A. I don't remember what year but it was bought through 
him. 
Q. Did you buy it through Mr. Otto Evans, trustee, and 
George Seay, September 1917 7 
A. I can't tell you. I got it from Mr. George Seay. 
Q. Didn't Mr. Evans handle the papers for you! 
A. I don't remember whether Mr. Evans handled them or 
whether it was his son. 
. Q. Who did you sell it to f 
A. Mr. George Seay sold it to Mr. Frank .Addison. 
Q. You bought it from Mr. Seay and Mr. Evans and sold it 
back to Mr. Seayf 
page 29 ~ A. Mr. Frank Addison was the next man owned· 
it. 
Q. Did you sell it back to Mr. Seay 7 
A. I give it up, just let it go back to Mr. Seay and .]\fr. 
Seay sold it to Mr. Frank Addison. 
Q. Was that about J ai:iuary, 1920, Deed Book 81, page 373 f 
By Mr. Massie: He wouldn't know. I object to that be-
cause he never examined the records. 
By the Court: If he doesn't know that is the complete an-
swer. 
Q. Do you know what deed book the deed is in 7 
A. No, sir. 
By Mr. McClenny: 
Q. Harvey, when you bought this land what did you use it 
for? 
A. I lived in part of it for awhile. 
Q. How far does your recollection go back as to the owners 
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of this property? Who was the :first man you remember own-
ing the property where the service .station is f 
.A. The :first man I know who owned it was a man who kept 
store there but.I forget his name right now, can't think of it. 
Q. Was it Mr. Higginbotham Y 
A. No, sir, it wasn't him. 
Q. Mr. Grant Y 
A. Mr. Grant, yes, sir, that is it. 
Q. Who had it after Mr. Grant 7 
A. I doesn't know who bought it after him. 
page 30} Q. Did Mr. Higginbotham occupy iU 
A. Well, it seems like he did. 
Q. And didn't his daughter, Mrs. Coleman, occupy what 
is now the Rucker property? 
A. Yes, sir, she owned that. 
Q. Then Mr. Higginbotham sold the service station prop-
erty, didn't he f · 
· A. Yes, sir. 
Q. Then later on the place where Mrs. Coleman lived was 
sold, is that righU 
A. Yes, sir. 
Q. Did Mr. 'Evans sell that property? 
A. I don't know whether he sold it or not, or who sold it. 
Q. When you bought this land did anybody ever show you 
where the boundary lines were on all that land? 
A. When I bought that Rucker owned that place then. He 
had done bought that place. 
Q. I asked you if when you bought that property if anyone 
showed you where the boundary lines were, go out and walk 
and say "this is a corner and that is a corner"f 
A. Oh no, nobody pointed it- out. 
Q. So you never knew where your boundary lines actually 
were, did you? 
A. No, I didn't go out there to see. 
Q. I say you did not know. 
A. No, sir. 
page 31} Q. Now, when Mr. Higginbotham owned that 
property did he not have a garden behind what is 
now the service station? 
A. I reckon he had a garden there. I know Rucker had 
~ne after he bought it. He had a garden there every year. 
Q. I am talking about Mr. Higginbotham who owned the 
service station. 
A. Yes, sir. 
1 · 
• I 
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J. B. Goodwin. 
Q. Are you related to Alice Rucker in any way, shape or 
formt 
A. Yes, sir, I married her sister. 
RE-DIRECT EXAMINATION. 
By Mr. Massie : 
Q. Where did Mr. Higginbotham live when he owned that 
property? 
A. I don't remember where he was living. 
Q. You remember when that store of Alice Rucker's was 
remodelled and turned into the present dwelling? 
By Mr. McClenny: He is now:on re-direct and,should deal 
with matters I brought out on cross examination, not bring in 
new matter. I object to any questioning except re-direct on 
my cross. 
By Mr. Massie: That is something never brought out be-
fore. . . , __ .. , 
By the Court: I am going to permit him to go 
page 32 ~ into the question but I think the form of the ques-
tion is objectionable in that it suggests an answer. 
There has not been any testimony yet that there has been 
any remodelling of the building. I don't recall any. 
By Mr. Massie: I withdraw the question. 
The witness stands aside. 
J. R. GOODWIN, 
having been first duly sworn, testifies as follows: 
. DIRECT EXAMINATION. 
By Mr. Massie : 
Q. Mr. Goodwin, you have lived here in Amherst a good 
many years, have you notY 
A. Yes, sir, since 1914. 
Q. Are you well acquainted with the property of Alice 
Rucker and the adjoining property now owned by Mrs. Louise 
M. Gregory? Do you have an acquaintance with that prop-
erty? 
A. Yes, sir, I have known that property ever since I have 
been here. 
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Q. Mr-. Goodwin, will you please state whether or not since 
you have known the property whether there was an alley be-
tween the two properties Y 
A. Yes, sir, there was. 
Q. Well, can you give a description of that alley-that is, 
as to the width of it, approximately? 
A. I couldn't do that. I have delivered coal in 
page 33 ~ there from about 1915 or '16 up until 1938. 
Q. Who did you deliver coal toY 
A. Alice Rucker and Uncle William, her husband. 
Q. Can you recall whether that alley was ever fenced across 
up next to the street Y 
A. Not to my recollection. 
Q. Did you ever hear of any one disputing the claim of 
William Rucker to that alley ·and the lot behind it Y 
A. Not to my knowledge. 
Q. Do you know anything about the lines of this property 
at allY 
A. No, sir, I do not. 
CROSS EXAMINATION. 
By Mr. McClenny: 
Q. As a matter of fact, Mr. Goodwin, you know nothing 
except the alley was used. As to who it belonged to or whether 
there was any dispute about it you never heard anything 
about it? . · 
A. It never was questions, as far as I am concerned. 
Q. Never heard it questioned either way? 
A. No, sir. 
RE-DIRECT EXAMINATION. 
By Mr. Massie: 
Q. You certainly heard no dispute of the claim of Alice 
Rucker or William Rucker? 
A. No, sir, or of anyone else. I never heard anything about 
it at all until this thing came up. 
The witness stands aside. 
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page 34 ~ JAMES E. WOOD, 
having been :first duly sworn, testifies as follows : 
DIRECT EXAMINATION. 
By Mr. Massie: 
Q. Mr. Wood, you have been a resident of Amherst all your 
life, have you noU 
A. Yes, sir. 
Q. Your father owned the property at one time adjoining 
Alice Rucker's lot, is that right? 
A. Yes, sir. 
Q. Do you or not have an interest in the land that adjoins 
it now? 
A. Yes, sir. 
Q. You have an interest in that? 
, A. Yes, sir. 
Q. Well, can you state whether or not Alice Rucker and 
William Rucker, her husband before her, used the land bac"t 
of that filling station Y 
A. They used it for a garden across behind the filling station 
to from Watt Brown's place. 
Q. From Watt Brown's land over to your line! 
A. Yes, sir, had a garden in there. 
Q. What that, as well as you can recall, year after year! · 
A. Yes, sir. 
Q. Do you know whether Alice Rucker used the alley that 
is just beyond her house 7 
A. Yes, sir. That is how she got her wood anff 
page 35 ~ coal and things in, down through that alley, and 
that is the way she got in her back door. 
Q. That is the only means she had to get to the back door! 
I 
By Mr. McClenny: I object. 
By the Court: Objection sustained. 
By Mr. Massie: 
Q. Was that the only way she had to get in the back? 
A. That is the only way she had to get in there. She could 
go in the front door of her house but going down the alley 
was the only way she had of getting in the back in the back 
door. 
By Mr. McClenny : If your Honor please, I don't believe 
that is pertinent. I question the pertinency of it. 
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James E. Wood. 
By the. Oour't ·: It might have some remote beating. on the· 
issues of the case. I will admit it for what it is worth. 
By Mr. Massie: ', 
Q. Do you know whether or not Alice Rucker claimed the 
land that. is now fenced Y _ _ ; · • . 
A. I guess so. It is her line, I reckon. It has been fenced 
around there a long time, ever since I can remember-you i 
mean in the bottom where the garden is Y 
Q. Yes. . . '. 
page 36 ~ A. Yes, sir, she claimed it, as far .as I know . 
. Q. You and your father's heirs own the land be-
yond, don't you Y 
A. We own some down there. 
Q. on: this side? 
A. We own on this side. 
. CROSS EXAMINATION. 
By· Mr.· +v.[cClenny: 
Q. Mr. Wood, how old are youY 
A. Fifty-eight. 
Q. I understand that you all own what is known as the Wood 
Estate which adjoins Alice Rucker on the north and ends on 
29T 
A. Yes, sir. 
Q. There is a wire fence there now. Has the fence always 
been wire there or was it woodY 
.A. I declare, I don't know. It has been a fence there a 
long time. 
By Mr. Massie: I object to that because that is not in dis-
pute. The line between Mr. Wood and Alice Rucker is not 
in issue at all. 
By the Court : It might be necessary to use it as a beginning 
point. I will admit it. 
By Mr. McClenny: 
Q. You heard the surveyor testify saying he had no defi-
nite point for his survey! 
page 37 ~ A. Yes, sir. 
Q. I would like to ask you this: Is it possible 
that your fence hasn't been in the same place all the time and 
Alice Rueker, et a[, v. Louise M. Gregory i et al. 45 
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may have shifted. a :foot one way or the other during its re-
newals? 
A. I couldn't say· that. The fence has been there for 30 
or 40 years, as far as I know. 
Q. So far as you know it is in the same spot f. 
A. Yes, sir. 
Q. Was it taken down when Route 29 was widened through 
hereT · 
A. On the side where the road runs, yes, sir; took in, I 
think, 5, 8 or 10 feet there. 
Q. That is along the edge of 29 7 
A. Yes, sir. 
Q. How about the fence dividing which does not adjoin that 
fence? You notice that fence is nearly falling down there 
where it comes up next to . 29. I am asking if it is possible 
that fence could have shifted a foot one way or a foot another 
when the highway people came through f 
A. Not as I know of. 
Q. Have you seen a survey of this property? 
A. No, sir. 
Q. So you don't know where the corners are either, do 
youY 
A. No, sir. 
The witness stands aside. 
page 38 ~ F. C. ADDISON, 
having been first duly sworn, testifies as follows: 
DIRECT EXAMINATION. 
By Mr. Massie: 
Q. Mr. Addison, did you not at one time own the Gregory 
property yourself Y 
A. I did. 
Q. From whom did you purchase the property? 
A. George Seay. 
Q. There was an alley between your property and the prop-
erty owned by William Rucker, was there not f 
A. Yes, sir. 
Q. When you owned that property did you assert any claim 
to that alley? 
A. I did not and I never h~ard of anybody else claiming it 
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at that time. It was supposed to be used by both parties 
and I never knew who owned it really. 
Q. Did you ever hear anybody else other than William 
Rucker or Alice Rucker claim the land in the rear of the filling 
station below the fence? 
A. Rucker claimed that where he had his garden. 
Q. You say he had a garden on that loU 
A. Yes, sir. 
Q. Now, you mean, of course, below the fence? 
A. Yes, sir, what is fenced in right back of the filling station 
property. 
Q. Now, as to the use of the alley, as a matter of fact, the 
alley went along down the hill, did it notY 
page 39 ~ A. Yes, sir. 
Q. And went down to the garden Y 
A. Yes. 
Q. There was never any objection on the part of William 
Rucker, or since his death his people, if other people wanted 
to use the alley Y 
A·. I used it and they used it too. 
Q. In other words, you used it with their permission? 
A. We didn't have to ask anybody permission, just went on 
and used it. We never had any words about it . 
. Q. Never had any words about it? 
A. No, sir. 
Q. Do you know anything about the boundary lines of the 
property? 
A. There was an old fence on the back where that garden 
is, which is still there as far as I know, and a fence next to 
Watt Brown's just a short distance from his house. I never 
had the land surveyed and never had any reason to find out 
where the boundary line was. I had all the property I needed 
there for my use and I never had any argument about it. 
Q. Well, when you used the alley what use did you make 
of it? 
A. Put wood and coal back there in the back end of the 
yard. 
Q. Back behind your garage? 
page 40 ~ A. Yes, sir. 
Q. That was about the only :way you could con-
veniently get to the back of your garage! 
A. Yes, sir. 
Q. And nobody ever objected to iU 
A. No. 
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F. 0 . .Addison. 
Q. How long did you own the property? 
A. About seven years. 
Q. Did you conduct a service station there? 
A. Yes, sir. 
Q. You built it, did you not, or had it builtY 
A. No. There was an old store building that had rooms over 
it when I bought the place and then I built an addition to it 
between that and Watt Brown's. 
Q. On the other side 7 
A. Yes, sir, and another little room behind the front room 
next to the Rucker place, but it didn't go all the way back. 
Q. You say it didn't go all the way back! 
A. That room didn't. The other part did. 
CROSS EXAMINATION. 
By Mr. McClenny: 
Q·. When did you sell it, Mr. Addison Y 
A. I couldn't tell you exactly. 
Q. You sold it to Mr. E. L. Carter, didn't you? 
A. To Laughborough. 
Q. That was about 1926, wasn't iU 
page 41 }- A. I reckon it was. 
Q. And who did you buy it fromY 
A. I bought it from George Seay. 
Q. Do you recall this property when Mr. James W. Higgin-
botham owned it Y 
A. Yes, sir. I didn't know he owned it. I knew he lived 
there. 
Q. Do you recall whether or not he operated a garden in the 
rear of what is now the service station Y 
A. No, I didn't know anything about it until after I bought 
it. 
Q. The alley, that used to run down like a gully between 
those properties, did it not Y 
A. No, it wasn't a gully. It was slanting. 
Q. It slanted down Y 
A. Yes, sir. 
Q. And it has since been filled in Y 
A. Yes, sir. 
Q. Who filled that in Y 
A. I couldn't tell you. I didn't do it. When I bought the 
property there was a gate across that alley? 
Q. You mean across the front Y 
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A. Yes, sir. 
Q. Was it a double gate or a single gate! 
A. It was a single gate but it was a wide gate, eight or 
ten feet wide. 
Q. Who maintained that gateY 
page 42 t A. I don't know if anybody maintained it. It was 
.. there all the time I owned the property. 
Q. You know who put it there Y 
A. No, sir. It was there when I bought the property. 
:·· Q. Was there ever a fence between your property and the 
alley running down the hill Y 
A. No, sir, not while I had it. 
Q. What was the support of your property next to the alley, 
was there a wall there Y You said the alley sloped down. 
A. No, wasn't any wall. The building was put on little 
pillars. 
Q. And it has since been leveled up, the front of the :filling 
station has been leveled up Y 
A. Yes, sir. 
Q. You know who did that! 
A. No, I couldn't tell you. 
Q. Your filling station was over near the Brown prop-
erty? 
A.. The main. part of it was. I had a vulcanizing business 
in the old building. 
CROSS EXAMINATION. 
By Mr. McClenny: 
Q. You say there was a gate there but no fence? 
A. Just a gate across the alleyway between the two houses. 
There was no fence between the two properties. 
· The witness stands aside. 
page 43 ~ JAMES PATTERSON, · 
having been first duly sworn, testifies as follows : 
DIRECT EXAMINATION. 
By Mr. Massie: 
Q. Are you acquainted with the property of Alice Rucker 
and Mrs. Gregory's :filling station property? 
A. Yes, sir. 
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James ·Patterson . . 
Q. What do you know about an ailey .between her prop~1::ty 
and Alice Rucker's property! 
A. Well, when w~ lived there ther~ always : was . an alley 
through there. 
Q. An alley between the properties 7 
A. Yes, sir. . 
Q. When you say "we" who do you meant 
A. I lived there with my father and them. We used to own 
the place. . 
Q. Used to own the Gregory property 7 
A. Yes, sir, part of it, and the shop was on part and the 
store house was on the other. · 
Q. Where was the shop on that property! . 
A. Between the store house and Watt Brown. 
Q. It was over on the south side of the Gregory property T 
A. Yes, sir. · 
Q. And a dwelling between the alley and the shop Y 
A. Yes, sir. 
Q. And you lived there Y 
A, Yes, sir. 
Q. While you lived there who claimed the right 
page 44 ~ or ownership of that alleyY 
A. I couldn't tell you, Mr. Massie. There never 
was no dispute about it and Mr. Gregory lived in the part 
where Alice lives now and both parties used the alley. 
Q. Both parties used it Y 
A. Yes, sir. • 
Q. Do you know whether or not anybody used it that had 
occasion to use it? 
A. Didn't nobody but that family unless they were com-
ing into our place. See, it was a fence back there that run 
on the back there. 
Q. You don't mean to say it was not claimed by Alice 
Rucker? 
By Mr. McClenny: I object. 
By the Court: Objection sustained. 
By Mr. Massie: 
Q. What do you know about the garden back there? 
A. I don't know anything about the garden back there. 
Q. Ever see any garden cultivated? · 
.A. I have seen it cultivated since Brother Rucker owned 
it. He had a garden back there but we never did have fl.DY 
garden back there. 
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Q. In other words, you didn~t claim below that fence across 
there? 
page 45 } A. No, sir, not as I know of. 
Q. But William Rucker did have a garden back 
thereY 
A. Yes, sir, I have seen his garden back there. 
Q. As a matter of fact, you don't know who really owned 
the alley! 
A. No., sir, I certainly don't. 
Q. What was your father's name! 
A .. Jim Patterson. 
Q. How long did you all live there Y 
A. Two years. 
Q. Who followed you f 
A. I really don't know. If I don't make any mistake I 
think my father sold it to Mr. Jim Grant. I am pretty sure 
he did. Re bought it from Sandidge. 
CROSS EXAMINATION. 
By Mr. McClenny: 
Q. What years did you live there, Jim Y 
A. I think, Mr. McClenny, in 1898. 
Q. Do you remember Mr. Higginbotham living on that 
property! 
A. I remember Mr. Jim Higginbotham living here some-
where but I can't tell you where. · 
Q. Do you remember when the Coleman's lived in the 
Rucker property? 
A. Yes, sir, I remember that. 
Q. Do you remember Mr. Higginbotham living in the prop-
erty you lived in Y 
page 46 ~ A. I don't remember. He could have been liv-
ing there. 
RE-DIRECT EXAMINATION. 
By Mr. Massie: 
Q. Can you remember when that house Alice Rucker lives 
in was changed or remodelled T 
A~ I think they tore the old one down and built a new one. 
Q. You remember thatf 
:,- A. Yes, sir. . 
:', Q. Do you know whether that house is back on the same 
foundation Y 
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A. l conldn 't tell you. 
By Mr. McClenny: Counsel is bringing Qut new matters on 
re-direct that were not brought out on cross examination. Go-
ing back and forth we will get nowhere. 
B.y the Oourt: I think that is a discretionary matter. If 
there is something he overlooked on direct the court should 
permit him to go into it now but the examination should b~ 
just as if it would be on direct examination. Counsel should 
not be permitted to ask a leading question. 
By Mr. Massie: 
Q. Do you know whether or not it was on the same founda-
tion? 
A. What yon mean by same foundation Y 
page 47 ~ Q. On the same foundation that was already 
there or another one in the same place. 
A. Yes, sir. 
Q. And that was when Coleman had it done! 
A. Yes, sir. 
Q. Do you know who did the work Y 
A. No, sir. 
RE-CROSS EXAMINATION. 
By Mr. McClenny: 
Q. Jim, you say it is in the same place. Do you mean the 
same identical spot or generally the same spoU 
A. Pretty much the same spot. · 
Q. How wide was the other store house Y 
A. I don't know. 
Q. How wide is this present dwelling! 
A. I couldn't tell you. · 
Q. Did you do any work in building that house Y 
A. No, sir. · 
Q~ All you know it was generally in the same location, is 
that correct? 
A. Yes, sir. 
The witness stands aside. 
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page 48 ~ JACK BEVERLY, 
· having been first duly sworn, testifies as follows : 
DIRECT EXAMINATION. 
By Mr. Massie: 
Q. Jack, how long have you lived at Amherst Courthouse! 
A. All my life and I was born in 1870. I have lived here 
pretty much all my life off and on. 
Q. Jack, how long have you known the property that Alice 
Rucker now lives in Y 
A. I have been knowing it all my life. 
Q. How long have you known the Greg·ory property Y 
A. I won't say. I don't remember when they bought it. 
Q. I mean the property, regardless of who owned it. 
A. I have known that about the same time. 
Q. Can you remember the store house on the Ellis lot T 
A. Yes, sir. 
Q. Do you remember the store that was conducted there? 
A. You mean that J. T. Ellis owned, I do. 
Q. At the time he conducted a store there was there an 
alley alongside that house T 
A. Yes, sir. 
Q. Which side of the house, south side or north side T 
A. Between the two, Mr. Gregory and Rucker. 
Q. That would be on the south side of Alice "s house f 
A. That is right. 
Q. About how wide an alley was that f 
A. I didn't pay any attention to how wide it was. I don't 
know. 
page 49 ~ Q. Do you know how it was used, what use it 
was put tot 
A. Well, whoever had anything to be hauled they would go 
down that alley. 
Q. Did Alice use it? 
A. Yes,·sir. 
Q. Was it wide enough at that time to haul stuff down with 
a wagon or truck if they had one Y 
A. I think it was. 
Q. Can you remember when Strode owned the Alice Rucker 
property? 
A. No, ~ir. 
Q. That was before your day? 
A. Yes, sir. 
Q. Well., what do you know about that garden back of the 
:filling station f , 
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A. I don't know anything about the garden, only I know 
that Brother Rucker worked the garden but I don't know 
whose it was. 
Q. Did he have a garden there T 
A. Yes, sir. 
Q. Within what is now the enclosure or fence? 
A. Brother Rucker worked the garden. 
Q. But you don't know who owned the land T 
A. No, sir. 
Q. Did you ever hear anybody dispute a claim of William 
Rucker to the alley or the garden T 
A. No, sir. 
page 50 ~ Q. Or deny his right to it? 
A. No, sir. 
Q. As a matter of fact, did you ever hear of any dispute 
at all until this controversy arose T 
A. No, sir. 
Q. When they tore down the store building and put up the 
·present house, can you recall anything about that? 
A. No, sir. 
Q. You remember when Mrs. Coleman lived there T 
A. Yes, sir. 
Q. Do you remember whether she used that alley Y 
A. Yes, sir, I reckon she did. 
Q. Was the alley the only means she had to get in and out 
of the back of the property that you know ofY 
A. She just used the alley. I don't know about getting out 
the back part of it. I don't know whose the alley was or any-
thing like that at all. I know people used it. That is all I 
know. 
Q. You know the Colemans used iU 
A. Yes, sir. 
Q. Did they use the garden back there too f 
A. I don't remember that. 
By Mr. McClenny: No questions. 
The witness stands aside. 
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page 51 ~ TOM OGDEN, 
. having been first duly sworn, testifies as fo~ows: 
DIRECT EXAMINATION. 
By Mr. Massie: 
Q. Tom, how long have you known the property that is now 
occupied by Alice Rucker Y 
A. I reckon about ever since I been born and can remem-
ber. They didn't allow me to come in when I was real small, 
not until I was 8 or 10 years old. 
Q. How old are you now? 
A. I was born in 1882. I call myself' 68. That is what 
they call me, 68. 
Q. Tom, you say you have known that property ever since 
you came here of Alice Rucker 's T 
A. Yes, sir. 
Q. Have yqu ever used the alley alongside Alice's house T 
A.· When_ delhrering wood we used steers. I qon 't lmow 
who owned it then but we used to back in there and haul wood. 
Q. Who did you haul for? 
A. For myself. 
Q. Who did you sell the wood to 1 
A. I couldn't tell-you who I hauled it to now. 
Q. But people who lived in that house Y 
A. People who lived in that house. r used to back in there 
with steers and used to plow the little lot for old man Bill 
Rucker. 
Q. You plowed up that land back of the filling station! 
A. I did. 
Q. For a garden Y 
page 52 } A. I did. · 
Q. And plowed it up for William Rucker! 
A. William Rucker., and killed. hogos down there for him as 
long as he was there. We used· to kill hogs, five or six of us 
would come in togeth~r and kill hogs. 
Q. Was that lot back of the filling station fenced in at that 
time! 
A. It has been fenced in ever since I can remember. I 
don't know whether the fence has ever been moved or not 
but he used to 'tend that lot and that lot was just like it is 
now, but who owned it I don't know. I used to work it my-
self with Charlie Stueart and Frank Hudson. I used to work 
the tobacc.o. 
Q. You know you plowed that lot for William Rucker and 
be had a garden there Y 
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A. That is right .. 
Q. And you went over this alley Y 
A. That is the only way we. could get th~ough there. 
Q. Iu other words, you people' would come down the alley Y 
A. Come down the alley right beside the house right down 
in the. lot. That is the only way to get there. 
Q. Do you know anything about remodeliµg Alice's house Y 
A. I don't know anything about that. When Mrs. Cole-
man was there we put in two loads of dirt and gave her some 
wire. 
Q. Put dirt where t 
page 53 ~ A. Going down that bank. 
Q. Filled it up for her Y 
A. We put some dirt going down there when we.were work-
ing on the road and we give her an old roll of wire. Old man 
Shrader was talking about it. She made a lot down there for 
chickens, woman named Mrs. Coleman, Jim Higginbotham 's 
daughter, and a couple of fellows fixed the lot for her. 
Q. Fenced the lot with that wire you gave her Y 
A. With the wire we give her. 
Q. What kind of wire t 
A. Poultry wire. 
Q. And these people fenced it for herf 
A. Yes, sir. 
Q. Did you ever hear of anybody disputing her claim or 
William Rucker 's claim to. that property Y 
A. Never knowed nothing about it at all. 
Q. Did you ever hear of it T 
Q. Never knowed anything about it at all until right now. 
By Mr. McClenny: 
Q. Never heard of any dispute one way or another Y 
A. No, sir. 
The witness stands aside. 
page 54 ~ ALICE RUCKER, 
having been first duly sworn, testifies as fallows : 
DIRECT EXAMINATION. 
By Mr. Massie: .· 
Q. Alice, you are the widow of William Rucker, are you 
noU 
A. Yes, sir. 
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Q. About how long has William been dead Y I don't expect 
you to be exact. 
A. I don't know exactly how long. He has been dead a 
long time. I saw it the other day on the monument but I 
forget. 
Q. Did William Rucker have a deed to the property you 
-live in or did he own the property that you live in Y 
A. Have a deed to it? 
Q. Did he claim it and own itY 
A. Yes, sir, and he had a deed too. l\fr. Evans attended to 
his business for him. 
Q. You say Mr. Otto Evans made the deed Y 
A. Yes, sir. He did all our business. 
Q. Alice, there is an alley between your house and the 
filling station owned by Mrs. Gregory. Did your husband, 
Willi~m Rucker, claim that alley? 
A. Yes., sir, 8 foot. Mr. Evans always told us that it was 
ours. 
By Mr. McClenny: I object to that as hearsay. 
page 55 ~ By the Court: The objection is sustained. Yon 
gentlemen of the jury will disregard that portion 
of the witness' answer. 
'By Mr. Massie : 
Q. Alice, do yon claim that alley nowY 
A. Well, I always had confidence and respect for Mr. Evans 
and he told us it was ours. 
By the Court: Yon gentlemen of the jury disregard what 
was told the witness. 
The Witness : He says to disregard everything I say and 
I don't know what to say. 
By Mr. Massie: 
Q. I just want to know did William Rucker claim it Y 
A. Yes, sir. 
Q. Did he use it Y 
A. Yes, sir. You heard what Mr. Goodwin said and .you 
can take his word for it. 
Q. Do yon claim it? 
A. Yes, sir. 
Q. And use it? 
A. Yes, sir, wonldn 't use it if I didn't claim it. 
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Q. You don't remember when William Rucker bought it ex-
actly, do you Y 
A. No, sir. 
page 56 ~ · Q. Well, do you claim that land back of the fill-
ing station as a garden Y 
A. Yes, sir. 
Q~ And William claimed it, of course Y 
A. Yes, sir. 
Q. He did have a garden there, didn't heY 
A. Yes, sir, and a nice one. 
Q. A nice garden Y 
A. Yes, sir. 
Q. Alice, did anybody ever claim the alley or garden 
against you and William that yon know off 
A. Not while he was living, no, sir. 
Q. Well, did anybody ever dispute your right to it until 
this thing arose T 
A. No, sir. 
Q. That alley has been levelled up. There is a wall across 
the aUey in the rear, a concrete wall. Who built that wall Y 
A. Mr. Gregory who is dead. 
Q. Did he ask you about building that wall Y 
A. Not that I know anything about. I can tell you if you 
will let me. He told us how the water come in on my side 
and said ''If you let me build that wall there it will be an 
addition to your property", which it has. 
Q. Mr. Gregory told you it would be an addition to your 
property? 
A. He was talking to my husband and he let him do it. 
page 57 ~ By Mr. McClenny: 
Q. Were you present? 
A. Yes., sir, plenty times. 
By Mr. Massie : 
Q. Then Mr. Gregory put up that wall across the alley and 
filled it up like it is 11ow? 
A. Yes, sir. 
Q. Didn't he move your hydrant for you? 
A. Yes, sir, put it inside where it is now. 
Q. He did that in order to level up the alley? 
A. Yes, sir. . 
Q. And it leaves a cutoff down in the alley for some four 
or five feetY 
A. Yes, sir. 
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Q. Then Mr. Gregory consulted William before he did that T 
A. Yes, sir. 
Q. Got his consent Y 
A.. He told him he was going to do it. 
Q. _Alice, has there ever been any dispute about the land 
in the back of the :filling station Y 
A. People have been claiming it since he died but not while 
he lived. 
Q. Anybody claiming it besides Mrs. Gregory Y 
A. No, sir. 
Q. They are the first people that claimed it7 
A. Yes, sir. 
· page 58 ~ Q. And they are the only people you have heard 
claim itf 
A. Yes, sir. 
Q. Alice, as a matter of fact, didn't William, and you since 
his death, permit people to use that alley if they wanted to 
and had occasion to use it f 
A. We never did object to anybody going down in there. 
Q •. Just let them use it if they had occasion to do itT 
A. Yes, sir. 
Q. But that was with William's consent 7 
A. Yes, sir, and wasn't another William in the world. That 
is the. reason I am in the :fix I am today, ain't another one like 
him. 
Q. Alice, you don't know anything about the boundary 
lines or survey lines of your property, do you f 
A. I don't know anything about that. · 
Q. The property you own and the garden between you and 
Wood is all fenced in 7 
A. Yes, sir. 
Q. Do you claim all that land within that fence? Do you 
claim all the land inside the fencef 
A. Yes, sir. 
Q. You claim that and William Rucker claimed it? 
A. Yes, sir. 
Q. And it never has been disputed by anybody you know 
of until this came up T 
A. No, sir. · 
,- ' .. ., . ' , · 
The witness stands aside. 
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pag~ 59} . CHESTERBUCKER, 
· · - having· been first duly sworllit testifies as follows : 
DffiEOT EXAMINATION. 
By Mr. Massie: 
Q. Chester, you live with Alice Rucker in her house, you 
: and your wife! 
A. That. is right. 
Q. How old are yo~ Chester f 
, A. I am 33, be 34 in June. 
Q. And yoR have lived there most of, your life Y 
A. Yes, sir. 
Q. There is an alley between your mother's property and 
the filling station property! 
A. Yes, sir. 
By Mr. McClenny: I object. 
By the Court: . Objection sustained. The question sug-
gested an answer. 
By Mr. Massie: 
Q. Do you know anything about an alley! 
A. Yes, sir. 
Q. About how wide is that alleyf 
A. I don't know exactly how wide it is but it is supposed 
to be an 8 foot alley there. 
Q. It is supposed to be 8 foot wide! 
A. Yes, sir, supposed to be. 
page 60 } Q. Wide enough for trucks and cars f 
A. Yes, sh~, plenty trucks and plenty cars have 
been in there. 
Q. Has it always been wide enough for that Y 
A. Yes, sir. 
Q. When you first knew. the alley what was the condition 
ofiU 
A. It slanted down. 
Q. Went down f 
A. Yes, sir. 
Q. Where did the alley lead to f 
A. Down to the back. 
Q. Down into that loU 
A. Yes, sir, where we would put off wood and coal and 
stuff like that. · · 
Q. Do you know whether or not William Rucker claimed 
iU 
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it. 
Chester Rucker. 
A. Sure he claimed it. · All the time I was there he claimed 
Q. As long as he lived Y 
A. Yes, sir. 
Q. Did you ever know anybody to dispute that claim Y 
A. Not until this came up. 
Q. Chester, the alley now instead of going sharply down 
the hill it is now level to about the back of vour back entrance. 
Who levelled that offY . • 
A. Mr. Gregory levelled it up or had it done. . 
. Q. Do you recall whether or not he consulted 
page 61 ~ your father about it? 
A. Yes, sir, he did. 
Q. Can you recall what was said Y 
A. Well, when it rained the water always lodged Ill the 
back door and he said, ''Uncle Billy, I am going to put a wall 
under your house and level up here and that will be just as 
much benefit for you as it will be for me.'' 
Q. Did he mean it would be support for his foundation Y 
A. That is right, and then he had a grease rack he wanted 
to put on that side too and, of course, that would be support 
for his grease rack and all. He did it ·for his own conveni-
ence. 
Q. Grease pit over on this side Y 
A. Yes, sir. 
Q. And he built thatf 
A. Yes, sir. 
Q. This wall runs from the grease pit back to the founda-
tion of your house? 
A. Yes, sir. 
Q. And he got permission from William saying it was for 
the benefit of both of them? 
A. Yes, sir. · 
Q. Did he claim it as his alley? 
A. Who is thatY 
Q. Mr Gregory. 
A. No, not to my knowing. I never heard of it. 
Q. Did William use the back of his property 
page 62 ~ there for a garden Y 
A. Yes~ sir, indeed he did. 
Q. Year after year? 
A. Yes, sir. He used to be blacksmith for the convict camp 
and he would on weekends bring a mule there and plow the 
_garden. He brought the mule right there and plowed his 
garden. · 
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Chester Rucker. 
Q. Did he plow it all the way across there 7 
A. Yes, sir. 
· Note: (At this point a recess of one hour was taken and 
upon court reconvening the witness, Chester Rucker, resumes 
the stand.) 
CROSS. EXAMINATION. 
By Mr. McClenny: 
Q. Chester, I believe you said you were 33 years old, is 
that correct? 
A. Yes, sir. I am going on 34. 
Q. How old were you when you came to live in this place 
where you are now living? 
A. Oh, around three or four years old. 
Q. How long have you owned an automobileY 
A. I really don't know. 
Q. Just a few years? 
A. Well, this is the second one that I have owned. 
Q. Now, did you or your mother either one ask permission 
to park your automobile in there beside Mr. Gregory's service 
station, between there and the house Y 
page 63 } A. I never have. 
Q. Do you know what your father contributed 
toward the wall that was placed under the edge of his house? 
A. No, sir, I do not. 
Q. Mr. Gregory and his sons did all that work, didn't they? 
A. I guess they did. 
Q. Do you know Y 
A. No, I couldn't say. 
Q. I want to ask you this, Chester, during the lifetime of 
Mr. Leslie Gregory, and since the property has been operated 
by Mr. Robert Gregory, your mother has been permitted at 
times even to back a wood truck up on the grease pit and 
dump her wood over the fence., has she not? 
A. No, sir. 
By Mr. Massie: I object to that line of question. He con-
tinues to frame his questions "permit her to use this prop-
erty" and apparently is trying to have the witness say she 
had to have his consent before she could use her property. 
By the Court: I see no objection to the question. Objec-
tion is overruled. 
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By Mr. McClenny: 
Q. Now, the hydrant where you all received your water, 
prior to filling in the driveway and putting up the 
page 64 } wall, was located close to the present cutoff, was it 
noU 
A. No, sir. 
Q. Didn't Mr. Gregory take it and move it down below for 
your mother and father 1 
A. He moved it, yes, sir. 
Q. Did he not move it from close to where yQur present 
water cute>:ff is now located-that is where it was at first, and 
he moved it down Y 
A. That is right. 
Q. I believe you said awhile ago Mr. Gregory put this wall 
up for his own convenience. 
A. That is right, as well as ours. 
Q. You don't know what your father paid him! 
A. No, sir. 
RE-DffiECT EXAMINATION. 
By Mr. Massie: 
Q. In the removal of this hydrant, Chester, did Mr. Gregory 
ask permission to do that, when he moved the hydrant down 
in the lot! 
A. I really don't know. 
Q. When he built the lower wall did he get permission from 
your father because it would be a convenience to him and to 
Gregory too Y 
A. That is right. 
By Mr. McClenny: 
Q. Did you hear thaU 
A. Yes, sir. 
page 65 } By Mr. Massie: 
Q. In other words, he consulted with him about 
filling inY 
A. Yes, sir. 
Q. And the r~ason was it would be better for both t 
A. Yes, sir. 
Q. And he would do it and did it T 
A. Yes, sir. 
Q. So far as you know your father never paid him any-
thing for iU 
L 
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A. Not to my knowing. 
Q. What was his reason for moving the hydrant down iD: 
the Iott 
Q. Because it left the cutoff so deep in the ground-you 
see, my father was a blacksmith and he made a long tee -for 
to cut off the water but a lot of times the water was standing 
in there and you couldn't g~et hold to the thing that cut it off, 
so he didn't like that. 
Q. Wasn't the consideration for letting him do it the fact 
he would protect your foundation walls and keep the water 
outY 
A. Yes, sir. 
RE-CROSS EXAMINATION. 
By Mr. McOlenny: 
Q. You say you were present when the agreement as to 
costs and as to who would do it, and so forth, was made Y 
A. I couldn't tell you that. I don't know. 
page 66 ~ Q. Chester, if you were there and heard the 
agreement why can't you tell us what it was 1 
A. I just went in and heard them talking, Mr. McClenny. 
I am not a person to seek into people's business. 
Q. You don't know actually what the agreement wasY 
A. I heard him asking about this wall and· telling him why 
he wanted to build it and all, yes, sir. 
Q. But that is all you heard T 
A. Yes, sir. 
Q. How many years ago was that Y 
A. I cpuldn.'t tell you. 
Q. Was that before or after the new road went through T 
A. I really don't know. I haven't traced it up. 
Q. So your memory· sticks to only one thing and that is 
about the wall! · 
A. Yes, sir. 
The witness stands aside. 
By Mr. Massie: Before I conclude I want to introduce the 
deposition of Mrs. Ida H. Coleman, a former owner. This 
deposition was taken in Lynchburg because witness is too 
ill to attend court. I have a certificate if your Honor cares 
to see it. 
By Mr. McClenny: I make no objection to the introduction 
of the deposition. I was present when it was taken. 
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By Mr. Massie: Of course, the deposition was 
page 67 } taken pursuant to due notice, and if there is no 
objection I will read the whole deposition, omitting 
the caption: 
''MRS. ID.AH. COLEMAN, 
being first duly sworn as a witness on behalf of the plaintiffs, 
testifies as follows : 
''Q. Please state your name, residence and agef 
"A. Ida H. Coleman, 419 Rivermont .A.venue, Lynchburg, 
Virginia, 69 years of age. 
'' Q. Mrs. Coleman, I believe you are a daughter of James 
W. Higginbotham and he was a resident of Amherst Court-
house, was he not Y 
'' A. Yes. He was a resident of Amherst Courthouse for 
a long time. 
'' Q. Mrs. Coleman, did you ever own property in the town 
of Amherst yourself? 
'' A. I only owned the house that was built there and is now 
occupied by Alice Rucker. 
"Q. Can you state where that property is located, that is, 
on which side of the Street in Amherst? 
"A. Yes. It is on the right-hand side going from Lynch-
burg to Amherst between the :filling station and Woods. 
"Q. About how long did you live in this property, Mrs. 
Coleman? 
"A. I just don't remember exactly. 
"Q. Approximately? 
page 68 ~ '' A. I should think I lived there about five years, 
because we didn't live there so long. ' 
"Q. Who occupied the property, if you know, after you 
disposed of iU 
'' A. I think that William Rucker bought it as soon as I 
moved out of it, as well as I remember. I am sure that he did. 
''Q. I believe you stated that your property was between 
the Wood property and the filling station property, fronting 
on the east side of the road leading into Amherst? 
''A. Yes. 
"Q. Can you recall who owned the filling station property 
when you lived there T 
'' A. My father. 
'' Q. Did he sell this property to Henry Robertson f 
'' A. To tell you the truth I just didn't remember until my 
sister told me last night that he sold it to Henry Roberston. 
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"Q .. Mrs. Coleman, when you occupied this property oow 
occupied by Alice Rucker, was there an alley connected wi~ 
the property t ~ 
'' A. Now there was an alley and I used the alley, and 110-
body ever objected.. ·. 
''Q. Did that alley lead from the street or the road. to the 
rear of your lot! 
"A. Yes. As well as I remember it went all the way down. 
I always took it to be my lot. I just don't know, I used it 
all the time. 
page 69 ~ '' Q. Did anyone ever object to yo.u using the 
alley? 
'' A. No. My father lived OR the 0:ther side of it. I used 
it all the time. Nobody ever objected to it .. 
''Q. Was the alley fencedt 
'' A.. No. There was no fence there below the alley at all. 
'' Q. Well then Mrs.. Coleman, during the time you were 
there, you used this alley as your property and claimed ~t as 
your own7 
'' A. I did, and no body ever objected to me using it. I can't 
say to save my life whose it was. 
'' Q. Now Mrs. Coleman, did you have a lot used as a garden 
in the rear of what is now occupied by the filling station? 
''A. My father and I both had a garden. · 
'' Q. Did you claim the garden at the back of the filling 
station? 
'' A. Yes. I claimed it. 
'' Q. Was the garden fenced in? 
'' A. Well it has been so long. I haven't seen it lately and 
I just couldn't say. I just can't remember. 
"Q. Now that property that you had in garden, was that 
not acquired along with the property that the house in whieh 
you lived is on? 
"A. Mr. Massie, I just don't know. They just told me 
that I had a garden back of the house I lived in and I used it. 
'' Q. There was a garden back of the :filling station? 
''A. That was my father's and I had one right back of 
my house. 
page 70 ~ "Q. Do you recall who purchased this property? 
"A. Stickly Tucker was the Administrator. He 
attended to all of my business and after he died it was turned 
over to Otto Evans and he attended to everything. 
"Q. Now this property was sold by your father to Henry 
Robertson? 
'' A. Yes it was sold, and my sister told me last night that 
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it was sold to him., then I remembered that Henry Robertson 
did buy it. 
'' Q. Were you living there at the time Y 
'' A. Yes. My father came over there and lived with me 
until after I sold mine. 
'' Q. Did you continue to live in this property until after 
Henry Robertson bought the filling station property! 
'' A. I just couldn't tell you. I know that he lived there 
and kept store but I think that has all been torn down. 
"Q. While the store house and filling station was on the 
lot; did the owners claim the land in the back of the property. 
Did they claim that vacant lot in the back? 
'' A. My father did when he. was there and I don't know 
who claimed it when he sold it. 
'' Q. Where, Mrs. Coleman, was your garden Y 
''A. There was a square all the way across at the back of 
my house. As I say, I just don't know whose garden that 
was. I didn't have anything to do with buying the house at 
all. Whether it was mine, I just don't know. 
page 71 ~ '' Q. Mrs. Coleman, I hand you a blueprint or 
sketch of the property showing your property, the 
alley in question and the property adjoining. Will you please 
~xamine that, and-
''By Mr. McClenny: I think I should like to object to your 
question Mr. Massie. 
"By Mr. Massie: "I am perfectly willing to amend the 
question. 
'' Q. I hand you a blueprint which purports to show your 
house and lot, the alley in question, and the filling station 
now, or formerly the store building owned by your father. 
Will you please examine the same and say whether or not 
that is the right location of the alleyt 
. ''By Mr. McClenny: I object to that · question on the 
ground that Mrs. Coleman has not seen the property in a long 
number of years. She has stated that she doesn't know to 
wb,om the alley belonged, she did not see the survey made, 
and from the.standpoint of the present condition of the prop-
erty, she is entirely unaware of its boundaries or anything 
el~e, particularly since she hasn't seen it for so many years. 
''Mr. Massie hands plat to Mrs. Coleman and she examines 
~~me. 
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''Mr. Massie explains the plat. 
'' Q. Was there not a fence between your garden across be-
low the property and Woods pasture T 
'' A. Yes. I am sure there was. 
page 72 ~ '' Q. Mrs. Coleman, did you not purchase some 
land back of these houses from Willi~ Ware Y 
"A. No. I did not ever purchase·any land from Mr. Willie 
Ware. I never heard of him. 
'' Q. As a matter of fact, the records show that there was 
a transaction between you and Willie Ware 7 
'' A. I didn't. My administrator handled all of my busi-
ness. He might have, but I didn't know anything about it. 
'' Q. As a matter of fact, your garden, from the end of the 
alley, went across the back of the lots to the left Y 
'' A. Yes. To the left and my father used to the right. 
. '' Q. And you don't 1·ecall whether the entire garden was 
fenced or not 7 
'' A. No. I don't know. 
''CROSS EXAMINATION. 
By Mr. McClenny: 
"Q. Mrs. Coleman, when did you first occupy this property. 
About what year as best you recall Y 
"A. This house was built in just about a year after my 
husband died, about forty years ago as I know this house was 
built pretty soon after he died. 
'' Q. Was this a new building, or a remodeled building? 
'' A. Well, I tell you it used to be an undertakers, but they 
tore it down and used some of the lumber in building the 
house. They just tore the whole thing down and used what 
lumber they could. I remember they tearing it all down. 
''Q. Was that the old John Tom Ellis Store building? 
"A. I don't know what it was. I didn't know 
page 73 ~ very much about Amherst Courthouse then. I 
moved first in the house with Mrs. Taliaferro and 
stayed there awhile when my husband died. 
'' Q. It was the only building on the lot was it? 
''A. Yes. 
"Q. Was the building that was destroyed a long narrow 
building? 
'' A. Well, it was right long. About the length of the build-
ing there now. 
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'' Q. It was narrower than the present bni:ldingf 
'' A. There was three rooms down and two up and a hall. 
'' Q. I am speaking about the building that was taken down t 
'' A. I don't think it was any longer. 
"Q. Isn't the present house wider than the house was that 
was destroyed t 
'' A ... I just cdon 't know. I don't think it is. Of course this 
other one I don't remember so much about it. 
'' Q. As I understand you, your father lived next door to 
you during practically the entire time that you occupied the 
present Rucker house. Is that eorrectY 
'' A. Yes. He was there. My husband died in the house 
above the station, a.nd he was living there when he died. Yes. 
My father lived there longer than I did and that house was 
built there after my husband died~. 
''Q. Did any question arise while you were there as to 
where · the correct boundary lines were on your 
page 74 ~ property and your father's propertyY 
'' A. I never heard it. I just used this alley and 
garden. Thought they were mine .. 
''Q. What type of fence was there between themY 
'' A. Just as old plain rail fence. I can remember that well,. 
and there was a gate that went down into the lot there. · 
"Q. That rail ·fence separated your property from the 
Wood garden and pasture t 
"A. Just couldn't tell you. This fence was there below 
the house. 
''Q. What type of fence was between your propertv7 
'' A. A straight plank fence that separated my garden and 
yard from the Wood's garden. 
'' Q. And there was a rail fence separating the rest of the 
property from the Wood property Y 
''A. There was a rail fence separating the yard from the 
garden. 
'' Q. This plank fence, ran, did it not, from the old mock 
orange tree up to the road. 
"A. I just don't know. 
'' Q. What type of building, and for what were they used, 
on your father's property! 
'' A. He had a store in the front, the back of it was two 
rooms, and upstairs four rooms in which he lived~ When he 
bought it he used to own the Old Ellis place and he moved 
there and kept store there, and when he sold it he came over 
to my house to live. 
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page 75 } "Q. T.hen, as I understand. you, of your own 
knowledge, do not know anything of" the dimensions 
of your_ property or your father's property t 
1 
'A. No. All I know I used the alley and garden and 
thought it was mine. 
"RE-DIRECT EXAMINATION. 
By Mr. Massie: . 
''Q. Did your father erect the building you refer to as 
being on the property south of the alley. That is. on the 
filling station property? 
'' A. No. He never built anything there. He lived there just as it was. · 
''Q. Did he ever live in the property? 
"A. Why yes. He lived there and kept store there. Of 
course all of that is torn. down now and the alley was right 
between our houses and I always thought it was part of my 
property and we used it, and I always called it my alley and 
my garden, but whose it was I just don't know. 
''Q. When the building on the north side of that alley in 
which you lived, was remodeled for a dwelling, did your 
father do or supervise this work? 
'' A. No. He did not. He didn't have anything to do with 
it. Stickley Tucker did. 
"Q. You state that the building was once used as an un-
dertakers? 
"A. Yes. By Mr. Gilbert. 
'' Q. Was the building remodeled for a dwelling· after that Y 
"A. It was torn down and some of the lumber 
page 76 ~ that could be used was used and the rest bought 
new. 
"Q. Was the building erected on the same foundationf 
"A. I just don't know about that. 
'' Q. There is a storage space under the building? 
'' A. Yes. There was a rock foundation there when Mr. 
Gilbert was there. I never used it for storage but there was 
a place under there. 
"Q. The building that they tore down was placed back on 
a foundation for the same building that is there nowt 
'' A. I know I had a little yard there in frontt but I just 
couldn't say whether it was or not. 
"Q. Did your father live with you any7 
70 Supreme Court of Appeals of Virginia 
Mrs. Ida H. Coleman. 
"A. He lived with me a little while when I occupied the 
·Alice Rucker house until we moved away. 
'' Q. As a matter of fact, didn't your father look after the 
garden back of your place f 
'' A. I don't know. 
"Q. Do you know of your own knowledge that your father 
owned the garden lot back of what was then his property and 
now the filling station Y 
'' A. He said it was his just as I said it was mine. He of 
course, called it his garden. 
'' Q. Where was his garden f 
'' A. Back of his house and mine was back of mine. 
"Q. Was there a fence between the Alice Rucker prop-
erty? 
page 77 ~ '' A. Yes. A rail fence ran down towards Wood's 
pasture. 
"Q. And a fence between the garden and Wood's pasture 
on the other side? 
"A. As well as I can remember. 
''Q. Then there was a rail fence between Wood's pasture 
to the rear of your garden Y 
· "A. Yes. 
"Q. And that was a rail fenceY 
. '' A. Yes. There was a rail fence right at the back of my 
house separating the yard from the garden. 
"RE-CROSS EXAMINATION. 
By Mr. McClenny: 
'' Q. About how much yard did you have between the house 
and the plank fence? 
'' A. You mean between Wood's garden and my house Y 
"Q. Yes. 
'' A. Just a narrow space there. 
"Q. Was there a fence separating the Alice Rucker prop-
erty and your father's property all the way down? 
'' A. I think there was a fence leading down the hill. 
'' Q. Did that run from the road down the hill 7 
"A. I just don't know whether it did or not. No., I don't 
remember that. 
"Q. And your father's garden lay in there next to Alice 
Rucker and joined your property below there. In other words, 
you had property there between Wood's property? 
''A. Yes. 
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page 78 ~ ''RE-RE-DIRECT EXAMINATION. 
By Mr. Massie: 
"Q. About how many years did your father have a garden 
back there? 
"A. I don't know. I should say about ten years. 
'' Q. Do you know of your own knowledge that he claimed 
the land the garden was on Y 
"A. No. I don't know that. He just called it his garden. 
I never heard of him renting a garden or anything like that 
from anyone else. 
'' Q. Do you authorize the stenographer to sign your name 
to this deposition when it has been transcribed Y 
'' A. Yes. 
'' And further deponent saith not. 
'' State of Virginia 
''MRS. IDA H. COLEMAN 
''By MARJORIE K. RICE, 
Stenographer. 
City of Lynchburg, to-wit: 
"I, Marjorie K. Rice, a Notary Public in and for the City 
of Lynchburg, in the State of Virginia, do hereby certify 
that the foregoing deposition was duly taken before me at 
the place and time therein mentioned, pursuant to the annexed 
notice, and the name of the witness signed by me pursuant 
to direction and authority to me given by said witness. 
''In witness whereof, I have hereto set my hand and affixed 
my official seal at Lynchburg, Virginia, this 30th day of May, 
1949. 
'' My commission expires on the 3rd day of March, 1952. 
"MARJORIE K. RICE, 
Notary Public.'' 
page 79 ~ By Mr. Massie: Now, if your Honor please, with 
the reservation I made to get further records if 
need be., complete records from the courthouse, we rest at 
this stage. 
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JOHN JOHNSON, 
having been first duly sworn, testifies ftS foliow.-s: 
DIRECT EXAMINATION. 
By Mr. McClenny-: 
Q. Your name is John Johnson. f 
A. J. W. Johnson. 
Q. How old are you.Y 
A. 91 last March. 
Q. How long have you ii.ivied in and around :Am.her.st C0urt-
houseY 
A. Ever since '85. 
Q. Did you ever know Mr. J. T. EllisY 
.A. I did. 
Q. Was he at any time ever known as Long Tom Ellis T 
A. Long ·Tom Ellis. 
Q. Was he a tall man·Y 
A. He was tolerable tall. 
Q. Were you acquainted with the building he occupied here 
on Main Street of Amherst Y 
.A. Well, somewhat. I used to keep .store in there for him. 
Q. You kept store for him T 
page 80 ~ A. Y.e~, sir, when he would get on a drunken 
spree. 
Q •. How many rooms did that building have? 
A. The front room was kept for a store room and the back 
room was kept for a storage room to keep rough stuff in, and 
then two rooms upstairs .. 
Q. So there were four rooms altogether f 
A. Four rooms altogether. 
Q. How did you get from the downstairs rooms to the up-
stairs rooms Y 
.A. There was steps to go up in the back hall. 
Q. In the back hallY 
A. I think there was a hall thro11gh there, because when 
I left at night I always had to lock the back door where he 
kept the groceries and rough stuff in. 
Q. How did the old Ellis Store house compare with the 
present building up theret 
.A. The present building is a good deal larger than that was, 
I think. 
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Q. Well, from your recollection @f the -old building can you 
tell us in which direction this latest building spread when 
it was erected Y 
A. No, I can't tell you that. 
Q. Was the old building close to Wood's f enee1 . 
A. Wood's fence come right up to the side of the buildiug. 
Q. That separated the Wood estate from Mr. 
page 81 ~ Ellis' property Y 
A. Yes, sir. 
CROSS EXAMINATION. 
By Mr .. Massie; 
Q. Mr. Johnson, yQu say you think the store property was 
not quite as large .as the present building? 
A. No. It was narrow and long. 
Q. Do yoa remember the printing office that was added to 
the Ellis Store by H. A. Strode Y 
A. Yes.. R. A. Strode owned the building and he let his 
brother-in-law go in there to keep store. 
Q. That was Ellis Y 
A. Ellis was his brother-in-law. 
Q. That Ellis w:as son of the old Long Tom Elli~, John T~ 
Ellis, Sr,. He .had a st-Ore there before his son did, did .he 
noU 
A. I don't know whether he did or not. I don't know. 
Q. Do you remember that building was added to by H. A. 
Str-0de., a printing shop? 
A. Yes, sir, had a newspaper, the Amherst Enterprise. 
Q. And he bought that lot. Do you know whether the 
rear of that building now is the same or has the printing office 
been torn down 7 
A. I don't know if it is the same or not. 
Q. But you are sure that the srore like the present building 
went close, just by the line between the Wood lot, 
pag~ 82 ~ went close to the building! 
A. Yes. 
The witness stands aside. 
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ROBERT GREGORY, 
having been first duly sworn, testifies as follows: 
DIRECT EXAMINATION. 
By Mr. McClenny: 
Q. Your name is Robert Gregory? 
A. That is right. 
Q. What is your age? 
A. I am 33. 
Q. Where do you live Y 
A. In Amherst. 
Q. Did you at any time operate what is known as the Pied-
mont Service Station adjacent to Alice Rucker's property! 
A.· I did. 
Q. When did you last operate that property! 
A. Approximately twelve months ago. To be more exact, 
the last time I operated it it was about the first week in May, 
a year ago. 
Q. Will you please give us the reason for discontinuing the 
operation of that station Y 
A. Well, during the war I was away from Amherst and 
my father died and the station was closed until I came back, 
at which time I opened the station and proceeded to remodel 
the·station and at the.time that I closed I was right 
page 83 ~ in the midst of remodeling and I closed it when 
the neighbors, Aunt Alice Rucker, seemed to take 
the idea or get the idea th~ t I was doing something wrong 
to her in regard to the property line separating our proper-
ties. 
Q. Did you have the concrete placed on that property? 
A. I had two blocks of concrete poured, one on the Rucker 
side and one on the Brown's side, which is the far side. Each 
block is approximately 27 feet square. The center block of 
concrete is old concrete that has been there for about 15 or 
20 years. 
Q. Before putting that concrete in there did the Ruckers 
know that you were going to place it there 7 
A. They did. 
Q. Did you inform them of that? 
A. I spoke to Aunt Alice Rucker about it, told her what 
I was going to do, was going to put the concrete there and 
elevate it in the back so that all of the surface water would 
drain to the curbing, and the reason I did that, several times 
she seemed to be of the opinion it was my fault that the water 
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naturally drained or settled in front of her back door · and 
I told her I was going to concrete it and elevate it in the 
back enough to drain the water away from the back rather 
than to it. · · 
· Q. Did" she .make any objection to you putting down the 
concrete at that time? 
A. She did not. 
page 84 ~ Q. What happened after that, Mr. Gregory! 
A. Well, in regard to the attitude Aunt Alice 
took, the next thing I knew she had started this proceeding. 
Q. This proceedings here that you are speaking about? 
A. Yes, sir. 
Q. Did you block off the entire service station after you 
laid your concrete Y 
A. I did. 
Q. Why did you do thatT 
A. That concrete was poured ·by a concrete contractor from 
Lynchburg by the name of Mawyer. The job" was poured ac-
cording to my specifications, which included a guarantee. 
There was reinforced steel in the concrete and in order to 
give me a guarantee he said I was to absolutely allow no traffic 
at all in the way of vehicles over it for two weeks at least 
and longer if possible ; so the barricade was put all the way 
from one side to the other for that purpose. 
Q. Did the Ruckers understand it would have to be barri-
caded and kept off of while it was hardening Y 
A. Well, before I got the contractor to come out from 
Lynchburg and pour the concrete I made arrangements with 
my brother who operates a place of business right across 
the street, made arrangements with him for Chester Rucker 
to park his automobile in the driveway in his place of business 
so as to keep it off of the street. They were fully aware I 
was going to pour the concrete. 
page 85 } Q. They knew you were going to pour the con-
crete? 
A. Yes, sir, and before the concrete was poured approxi-
mately three days was spent putting the forms in and getting 
the reinforcement steel mesh, and so forth, in place. 
Q. Was anything said by them about wanting to go on 
this concrete before it hardened? 
A. They never approached me and asked me if they could 
get on it. · 
Q. Never did ask you Y 
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A. No, sir.. . . 
Q. Do you know whether or not they asked your mother! 
A. I don't know whether they asked her or not. 
Q. Do you remember when the sloping part of the earth 
there that they used to use for an alley, do you remember 
when that was :filled in Y 
A. I do. 
Q. Did you have anything to do with it Y 
A. I did. It was filled in 1935 when the State Highway 
Department widened the road through Amherst, and at that 
time my father talked with Uncle William Rucker about fill-
ing in that side between these two pieces of property and 
there was no foundation under the side of the Rucker house 
on the side next to the service station. The only support 
there were rock pillars. Uncle William and my father came 
to an agreement whereby Uncle William was to pay part 
of the cost of putting a foundation, a masonry foundation, 
under that side of the house. I helped form it and 
page 86 } I helped pour the concrete and helped lay the stone 
in the form and if the form hasn't been torn out 
on the underside of that house by somebody very recently 
the form is still on the inside of it. I took the form off oi 
the outside and my father built a retaining wall across the 
back between the grease pit and connecting with the foun• 
dation that he put in under their house, and the State Highway 
Department filled it in. It was :filled in with dirt, rock and 
square blocks of concrete which came out of the old side-
walk here in Amherst. . 
Q. Do you know whether or not William Rucker paid for 
any of the materials that went into this foundation under 
his house Y Do you know what per cent. he paid of that Y 
A. I couldn't say but I do know there was some money trans-
ferred in that transaction and Dad gave Uncle William Rucker 
a receipt for it. 
Q. Do you know how much, or approximately how much, 
was paid? 
A. As well as I remember I think it was approximately 
$25.00 that Uncle William paid toward placing of the founda· 
tion under the house. 
Q. Have you seen the receipt that your father gave William 
Rucker recently! . 
A. No~ sir. 
Q. Did Alice Rucker at any time ever show you 
page 87 ~ a receipt of that nature T 
A. Aunt Alice has never shown me the receipt 
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but 011 several oceasions she mentioned to me about Uncle 
William paying for the foundation that was under the house. 
Q. She has mentioned. that to yon on several occasions f 
A. She has mentioned that to me at least twice. · 
Q. That he paid for the foundation that went under her 
house? 
A. Yes. 
Q. Tell me this : Prior to changing and filling in and putting 
in these walls how did the water run down from the town 
system to Alice '"s honse and to the service station? 
A. It came across the old highway before the new highway 
was put in in '35. Before that only one line came across the 
highway from the main li11e on to that piece of property and it 
served both her house and the service station. In 1935,. while 
the road was torn up, my father added a new line put in on 
the opposite side for the purpose of getting more pressure. 
The old line had began to corrode on the inside and was very 
little pressure. He had an inch and a quarter line put in over 
on the opposite side right where it is today. 
Q. Now, did the line before 1935 run into that present 
cutoff beside the Rucker house Y · 
A. Well, I wouldn't say that is the same cutoff but it came 
to approximately the same location, within a few inches of 
where it is now. As far as I know it has never 
page 88 ~ been moved. . · 
Q. And where was the hydrant in connection with 
thatY 
A. The hydrant was between the cutoff and the back door, 
entrance to the back porch, just a matter of inches. 
Q. Do I understand the pipe coming into the service station 
tapped into this line with the cutoff and came across to the 
service station at an angle of probably forty-five degrees? 
A. I wouldn't say what degree but tapped on the same line. 
Q. Did you help your father move that hydranU · 
A. I don't think I helped him relocate the hydrant to its 
present location. 
Q. Mr. Gregory, I want to ask you this: While you were 
operating this station there did you get along all right with 
the Ruckers ?· 
A. Well, I made it my business to get along with them be-
cause I didn't want to have any trouble with anyone. Aunt 
Alice, when I first went there to open up, was talking with me 
one day-in fact, it was before I had opened for business-
an:d! she and I were talking one day and she was telling me 
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about Dad operating the place and how well they got on to-
gether and different things and said she just hoped that our 
relations would be as pleasant and she said she hoped I didn't 
object to Chester still parking his car there or them putting 
wood and so forth in the back as they had been 
page 89 r doing, and I did not object because at times the 
trucks had used my lubricating pit for the purpose 
of unloading wood. 
Q. In other words, you mean you had permitted the trucks 
to back up on the lubricating pit and dump the wood over the 
iU 
p A. Dump it between the lubricating pit and the fence. 
Q. Has Alice Rucker ever called on you for any services by 
way of favors to be done on her place there? 
A. Yes. 
Q. What have you done in that connection? 
A. Well, being as I was close by anything like electrical 
trouble or anything Aunt Alice had that I could help her with 
she never failed to call on me because I had told her at any 
time I could help her that I would, and I always saw to it 
that I did help her, would leave my place of business and go 
over at any time that I could help her, and that was just 
one instance. In another instance I rewired, my brother and 
I, an electric light fixture for her in her living room and that 
didn't cost her- one penny. I didn't have to do it but was 
trying to live neighborly and get along. Also, right after the 
war during the scarcity of building materials, I bad right 
much guttering and downspouts and that happened to be one 
thing you couldn't buy for any price. She needed some down-
spouts-well, I gave her that. I just always tried to live 
· neighborly. 
page 90 r Q. Tell me this, do you know whether or not 
your father's property was ever surveyed? 
A. It was. 
Q. Who made the survey Y 
A. Mr. Saunders. 
Q. Were you present Y 
A. I was. 
Q. Will you tell us as best you can where. he ran the lines f 
A. The only line that I remember distinctly was the one on 
the line between the service station property and the Rucker 
property. This line, as it ran parallel with the house, the line 
just barely missed the back corner of the house and went 
for appI'oximately, I will say, from 12 to 15 feet below the 
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house, and at that point there was a steel peg driven in the 
ground and if it hasn't been removed it is still there. The 
line on the other side between the service station property 
and Watt Brown's, as I always understood it, there is a dis-
tance of approximately two feet over on this side of Watt 
Brown's house that belongs to him, but I have never been able 
to get Watt to even show me where he thought the line was 
because he said "that little strip of land will do me no good" 
and he said "no use for us to even think about the property 
line" but if he ever needed it he could use it and if I needed 
it I could use it. 
Q. Have you recently asked him to point out what he 
thought was his property line T 
page 91 ~ A. I have. 
Q. Did he do itY 
A. No, he wouldn't. 
Q. Did he refuse to do it Y 
A. He refused to do it. 
Q. Now, you say the steel peg you are speaking about ran 
down past the side of the lower corner of the Rucker house 
for 12 or 15 feet Y 
A. That is right. 
Q. Did that line then extend from that peg back over to 
Watt Brown's fence Y 
A. It did. 
Q. Did your father claim the land enclosed within that 
boundary? 
A. Well, he claimed it because his deed called for it. 
Q. Did your father put any gutter or curbing down or any-
thing of that sort while he was livingT 
A. Yes, sir. 
Q. Where did he put that? 
A. That curbing was put in at the same time that the foun-
dation was put under the house, 1935. It connected to the 
curbing that was put in by the State Highway Department 
and the curbing was as long as the front yard and front porch 
is wide, and ran down to the corner of the building. It just 
run right to the corner-in other words, didn't connect with 
anything in the way of masonry, just run to the corner of the 
building, and that curbing was put in on the survey 
page 92 ~ line. 
Q. You mean your father put it on the line that 
Mr. Saunders made for him thereT 
A. Yes, sir, that he established. . 
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Q. Is that same cmri> there nowf 
A. Yes, sir, that same curb is there. When I pomed that 
curbing I had big white flint rock imbedded in the concrete-. 
when I poured the OOBcrete· drive that is there now the new 
curbing on the new concrete is directly over and in. line with 
thoe okt curbing. 
Q. Now, Mr. Gregory, I want to ask yon this question: If 
this alley is adjudicated to your father's property are you 
going to have any objection to the· Ruckers hauling in wood, 
coal or whatever else they need to. come in there withY 
A. No, sir, I would not. I had no objections at any time 
in. the past and I will have no objections in the future. 
CROSS EXAMINATION. 
By Mr. Massie : 
Q. Mr. Gregory, you spoke a little while ago about a sur-
vey. If I remember correctly, Mr. Saunders was asked the 
question this morning if he didn't make a survey and if I recall 
his answer he said he did not. Now you say he made a survey. 
Can you tell me how he got a starting point to make it7 
A. Well, Mr. Massie, what I understood Mr. Saunders to 
say is that he made some surveys for Mr. Gregory 
page 93 ~ but he couldn't remember whether it was for the 
service station property or his home property. I 
know definitely that be made a survey for the service station 
and as to what he used for a starting point or how he arrived 
at a starting point I don't know because I am no surveyor. 
Q. Do you know what frontage your father's deed calls 
for7 
A. It calls for 71 feet. 
Q. Are you sure of that 7 
A. Almos.t positive-. 
Q. You are sure it calls for 71 feetY 
A. As far as I know that is what it calls for. 
Q. As far as you know, bnt do you know it f 
A. I know it calls for 71 feet. 
Q. Who did he get the property from f 
A. He bought it from Ed Carter. 
Q. When did he get itT 
By Mr. McC1enny: That is a matter of record which coun-
sel ha.s access to. As to the exact date, I don't know if Mr. 
Gregory can remember it. . 
Alice Buek&Jr, e1t al"t, "¥ .. Lauise :M .. Qiteg~,, et. al. ill 
· Ralierj, 6n!J(f)N'JI.. 
By~ O~ut: ':Rw.a is or&sa e-xammation.. U is. a ~tteE- of 
testmg 1ais :reooDooi:Wlll and ooeuraey~ 
lhe) Witness.; ~ ca tell yw. appr~ately;.. J think ii was 
appruimately eitlaen th.Q l&tter llad Qf 1006 OF eam1y 
page 94 ~ part ei 1~71> u l 1:emembe:-rr .. I wo.w!dn't, say fitat 
that is correct. 
Br Mir. Massie: 
Q: .. Mr. Gregory, will yom· look at this deed and tell me if 
that is; the deed that 'W'8S m.adei ta your father Y 
A. (After examining paper writing) That looks to be the 
same as, am- eop)r €>£. the dee<d that my f athe1: got wlt.&n ha 
bought the place. 
Q. I will read this, deed;; 
'' 'Fhis; dee.<iL, made this l5tln. day, of De.ee-:wiber, 192'6,. by and 
between. T. F. LCi>,ug}abor~ugh and Lo~ise· Lo1;1ghnorough, his. 
wife,. E .. L .. Oaa:te-:r, and Votie O.arte-11, mis wife~ parties· of the 
fust part,, and! L. C. G.:rreg.ony, party of t:he s,eoond part. · 
"Witnesse.th: That for aoo in ea.nsideraiioi!ib o:ff the. awn 
of f Qmr thollSan.d d-allars,. cash. in ban.d p&id,. by the said 4. ()_ 
GFegocy to the said parties o;fi the, irst part, the. lieeeipt wh~liEt-
of is hereln~ aclmowle.dged,.. the said pa11ties 0m t1ae :fitrst paJ;t 
have bargained and sold and! hereby g,rai:nt anti eonvey,. witlt 
general warranty of title, unto the said L. C. Gregory, the . 
following described reab estate t0gether with its privileges and 
appUJrtell.&lOOes, to-'Wit: 
''That certain lot or pareel ef liand situated on the east sid& 
of Main ·Street in tb.e Town 0£ Amherst,, Amln.erst County, 
Virginia, and located between the property of L0uiisa Rucke..r 
Oll: the. one side. and William Rucker on 1ute other side, and 
extending from said Main Street or State Highway, back to 
the garden of said William Rucke:r" a.udi on which 
page 95 ~ lot the phrties of the. :first pru;t. have irecently erected 
a filling statioil!l: known as the: Piedm.0nt Filling Sta-
tion, and b.emg the same. identical lot conveyed to the said 
T .. F. Loughberough and E. L. Carter, by F. C. Addison and 
wife, by deed bearing date May 11, 1926, and record-ed in the, 
Clerk's Office of the Circuit Court of Amhe:rrst County,. in Deed 
Book 9.3, p.age. 151, to. which deed 8lld the. :irefe:rences therein 
made reference is here made for further description. 
''Possession to. be delivered on delive-iry, 0f deed to grantee • 
. "And the said parties -of the first part covenant that they 
have the right to convey the said land toi the grantee, that 
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they have done no act to encumber the said land; that the 
grantee shall have quiet possession of the said land, free from 
all encumbrances·; and they will execute such· further as-
surances of the said land -as may be requisite . 
. ''Witness the following signatures and seals. 
' . 
1· · \ ~1.id"-' · 
T. F. LOUGHBOROUGH (Seal) 
LOUISE LOUGHBOROUGH (Seal) 
E. L. CARTER (Seal) 
VOTIE CARTER (Seal)'' 
-·-Now, where did it say in there you have a frontage of 
71 feetY 
A. It doesn't necessarily state it in that deed. 
Q. I thought you said it did and repeated you felt sure. 
A. I got my measurements of 71 feet out of the deed books in 
the Clerk's· office. Before I poured the concrete 
page 96 } I had my mother go in her safety lock box in the 
bank and get the deed and bring it to me for the 
purpose of finding out exactly how much I had and the deed 
didn't state the number of feet in it, her copy didn't. It was 
identical to that or almost identical to that, and I came to the 
Clerk's Office and Miss iV era Joiner helped me look it up in 
the books. That is why I said it was 71 feet. 
Q. You said '' identical or almost identical''. Would you 
prefer the original book that is copied from Y 
A. I wouldn't say whether it is. identical. I don't know 
whether there is a mistake in that one or not. 
Q. So as far as the dimensions are concerned there is noth-
ing in that deed Y 
A. Nothing in that one but it gives you references back in 
the deed books. · 
Q. Do you pref er to have the deed book brought up there Y 
A. No, sir, I don't need the book. 
Q. As a matter of fact, your father got it 'from Lough-
borough and Carter and this deed recites it is the same iden-
tical lot that came from Addison who testified this morning. 
Do you know that neither of those deeds show the frontage Y 
A. Either of which deeds Y 
Q. Deed to Addison or the deed to Loughborough and Car-
ter. · 
A. I don't know which one of the deeds show it. I couldn't 
say that either one of them show it but I do know 
page 97 ~ it is in the records. 
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Q. Then you don't know about the 71 feet7 
A. Mr. Massie, all I have to go by is the saine you.or any-
body else has. I got Miss Vera to get the books and we 
looked it up right down here in the Clerk's Office. Now, l 
couldn't say as to what deed the 71 feet is recorded in but I 
know it is there. I am not saying it was conveyed from some-
body to Mr. Addison or by Mr. Addison to Mr. Carter. I 
wouldn't say it was in either one of their deeds. 
Q. There is nothing in this deed to show the frontage is 71 
feet, the one I have just read. 
A. It gives no feet or any measurements. 
Q. And you don't know how Mr. Saunders found the start-
ing point to run that alley line! 
A. No, sir. I know absolutely nothing about surveying. 
Q. Have you got a plat of this Y 
A. No, sir, I haven't. 
Q. Have you ever seen one 7 
A. Of that particular survey, no, sir. 
Q. May he not have been after all just trying out trial sur-
veys to try to ascertain something rather than making a defi-
nite survey 7 
A. Personally, I don't know what was in his mind. He 
was the one that had it surveyed. · 
Q. You say you always consulted Alice Rucker or did con-
sult Alice Rucker prior to putting down this concrete. 
A. I talked to Aunt Alice about the concrete 
page 98 ~ driveways before I made definite arrangements 
about. them, insomuch as I just told you the water 
drained to her back door and every time there would come 
a rain or I took a hose and hosed my driveways off there 
· would be water standing in front of her back door. I told 
her I was going to pour the concrete driveways and when I 
did I was going to elevate them in the back so as to drain 
all of the water back to the street or gutter. 
Q. At that time did you claim that alleyY 
A. Always have. 
Q. How far is it between the curbing you put along the line 
there, how many feet is it along the highway to where you put 
a curbing around Alice Rucker 's place Y . 
A. Approximately 73 feet. 
Q. Can you come a little closer to it than approximately! 
A. I will have to give it to you approximately because I 
don't know whether it is 73 1/2 feet or 73 feet and 1/2 inch. 
· Q. In other words, it goes beyon,d 71 feet 7 
' 
··a. $11:pt&JM 0nm. of A:pp9alA at V~ 
RQteri 6'ttegol1'}J.. 
A. Yes, sir, 73 fe0;t-mi§ht b&. a ft.w :inchu o.w:r .. 
Q .. And, <d· e&.\ll'se~ Ht is, Ji>atQnt: and ap.paJre»t. ,igllt thei:e if 
~u l0.t>.-ked at tbai. cuvb if' ym1. e-xte;m.ded it right 'back it: wt.old 
out. r!~ht ihrougll tM, co:rm.er ot t1lle ho1Jis&. 
Q. l put U10 11ew ouro do.wn on 10p of lhe old 0n:vbing.. ~he 
o.ld eurNllg ""-15' npposeEl to lnia'te be.ell put: do.wn on the 1i&e 
. of the Sll,PWJZ'. . 
page 99 ~ Q .. S\lpp~ io have ·been P'1t d0:wn om. whaH 
· A. The iwesen1t eurbing is dglltt: OW!l' top of the 
old curbing which was put tli.e:re at. tJne isame; time the 
foundation was put. u:ndeir tha1J sid& of the house. a:nd tbt old 
ou:rhillg was Sll1'ppesed to. have: bee» :pla~d on t::be line of s.uney 
which barely missed the back eo.1l'ner of the. house, and wh-t:mt 
I COU01'(!1led the driveways I took a sledg& and broka tb.e white 
flint rock off of the top of U1e. cu:rrbim.g so my ou-rbi:n.g would 
come right on top of it and the old curl>mg is. 1ight under it 
to show for it. 
Q. Did Alice giye her eonsent. to thisY.I 
A. 1 didn '1J - heli" iii I cguJ:d ponr· the cement. I t(}]d her 
l was. gQmg to pour it. Why, sh0uld I have t0 ask. her when 
I considered the land was mine Y 
Q. 'Fhat is what I am asling:, if' yo.u asked h.er i:f you coJuld 
pour that concrete on her alle,,. 
A. Ir I could pour it on whatt 
Q. 0,11 he;ir all;e.y .. 
A. I claimed tliu,t ane, myself.. That· is the reason I didn't 
ll&w. 10 ask her .. I :fiold her 1i was gmmg to do. it. 
Q,. And what @id smie say! 
.A. She has ne:-qe:r said amytbmg t01 me. 
Q.. Then. $Jae llegan to. get lou-sy al!>o\1:t this action Y 
A. She didn't· say Slllything to. me. Sh& Qm.cilm '1;· tell me I could 
or e@iltldn '1l. 
page 100 ~ RE.~JMBEOT EXA.MIINA.':flON. 
By Mr. McClenny: 
Q. Do you knQw whether or nQt there ar~ any sketehe& or 
anY,t~ ?i tha~ so:ct left in yo.u:c f.ath~r'"a pape.rs. relative. 
to descr1bmg this Jan.cu 
A. I am positive that it was. 
Dy Mv. Massie.: ] object te that. 'Why don,.t· yon proao.ce 
iiU 
By. M1t. McClennY': I will pwo.duce it at the ])l'0per time~ , 
The witness stands aside. 
L0l1ISE M. GREGORY, 
having been arst duly swom, testities •follows: 
By Mr. McClenny: 
Q. M;rs. Gregory, you are. the widow of Leslie C. Gregory! 
A. I am. 
Q. Do you now own the service .station propertyt 
A. Yes, sir~ 
Q. How did you receive itY . .. . 
A. It was lelt to me thro~ my husbaxul's will~ Q.. Mrs .. Gregory& the nrst thing I want to ask you 1S ao you 
know whether or not y-0ur husband ever had this aervi~ 
station properly surveyed by Mr. T. W. Saunders! 
A.. He certainly did. 
Q. You recall that! 
A. I remember distinctly he had the property 
page 101 ~ at the, .filling station surveyed. 
Q. Do -you have any idea how long ago tbat 
. wast 
A. No, sir, I couldn't say. 
Q. Did your husband leave any sketohes or anything of 
that sort describing what he claimed as his propertyt 
A. Seems to me like he did .. 
Note: (Mr. McClenny hands a paper to Mr. Maeisi~ t~ in-
spect.) 
By Mr. Massie: If your Honor pleaset I don't think this 
is authenticated sufficiently to go in. 
By Mr. McClenny: I want the court and counsel to see it 
before I attempt to authenticate it. 
By the Court: It hasn't been offered yet and I will pass 
on that question when it arises. 
By Mr. McClenny: 
Q. Mr& Gregory, I show you hera a pa.per which has on it 
a pencil sketch showing a space hel'e fronting on Main. Street 
described with the letters ''P. P.. p 65'' with the name.''W. H. 
Rucker" and with the measurements here of 35 feet 8 inich~s 
and under that the words "including 8 foot alley"~ and an-
other block here with the name ''L. E. Gregory'' with it writ-
ten there facing the road '' 71 feet'' with a number of deed 
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book citations written above and showing this lot 
page 102 ~ to run back 90 feet. Next is a lot with the name 
''Peter Carter, Trustee, (Robert Rucker), with 
the legend "frontage not given". That also has some deed 
book citations. 
By the Court: Is that the sketch which is purported to 
have been made by Mr. Saunders? 
By Mr. Mcelenny: No, sir. · 
Q. The next lot shown has the name "Watt Brown" and 
frontage of 40 feet, and the last frontage shown is not given 
but that is denominated "·J. R. Goodwin" and says "Reed 
Higginbotham house''. Will you please state where. you 
found this plat Y . 
A. Well, it was in some papers that was contained in the 
safe at the :filling station. 
Q. Your husband's.papers! · · 
A. Yes, sir, and part of that is definitely his writing. 
Q. Here on the back appear .the words: '' this h:; the meas-
urements of lots on the front". In whose ha~dwriting is 
that! · 
A. That is Leslie Gregory's writing. 
Q. This is· your husband's handwriting! 
A. Yes, sir, but I don't know who wrote that on the in-
side. 
Q. I will endeavor to authenticate that further by the next 
witness. Now., Mrs. Gregory, did your husband 
page 103 ~ claim the property lying between Rucker's house 
and Watt Brown's house as his property! 
A. Yes, sir, I suppose he did. He bought it and paid for 
it. He claimed it because he thought it was his. -
Q. Although your husband claimed that land did he get 
along all right with the colored people Y 
A. Perfectly-no trouble that I ever knew of, and Aunt 
Alice has been like a mother to us. 
Q. You are now the present owner of this property Y 
A. Yes, sir. 
Q. If this jury should decide the boundary line there gives 
what is claimed as the alley to you are you still going to be 
. willing for these people to get their wood and coal and stuff 
in thereY 
A. Just anything they want to do. We have never ob-
jected. It was their objections that brought us here, not 
~& . 
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Q. They brought you here. Yon didn't bring the.m. 
A. No, sir, I did not bring them here. 
CROSS EXAMINATION. 
By Mr. Massie: 
Q. Mrs. Gregory, did you ~ay this sketch you brought here 
was in the handwriting of your husband 1 
A. I don't know whose handwriting that is on the inside 
but that on its back is definitely my husband's and was with 
his different papers in his safe. 
Q. Here is the lot you are claiming, 71 feet, the 
page 104 ~ next lot beyond is Peter Carter, Trustee (Robert 
Rucker) and the third lot is Watt Brown's. 
A. Yes, sir. 
Q. Does Watt own that landY 
A. Yes, sir, I think he does.· · · ! 
Q. The same place that he.lives now? 
A. Yes. 
Q. What are you going to do with all this. land in between 
this lotY · 
A. Well, there is no lot in there. 
Q. Well, there is one in there. It says ''Peter Carter, 
Trustee.'' 
A. I know, but don't you understand that these lots were 
one time in two lots Y 
Q. Then if you have that you would have about 120 feet in 
~~ ' 
A. No, 71 feet from here to here. 
Q. I didn't so understand it. 
A. Wasn't this in two lots at one timeY 
Q. This was recently divided into two lots~ that is correct. 
A. This between "\Vatt Brown and Aunt Alice Rucker is 
where the Piedmont Filling Station is. 
Q. And if it doesn't bear you out 71 feet how do you expect 
to get 71 and some more T 
A. I don't knew anything about that but when 
page 105 ~ they surveyed they started at Watt Brown's cor-
ner. 
Q. Watt Brown lives adjoining and that is his lot Y 
A. Yes, sir, right where his house is. 
Q. And he has 40 foot frontage Y 
A. I don't know how wide it is. 
SopN,ae CGUrt .. AJI>pea,&l of V-qmia 
W.i'MAam E. B.O#lili:ll!g:e. 
By· Mr.. M:dClenny: 1If -yro:nr Hoo.or pieaise, l lbeti.rev.e ftbat 
the records will show ltJhat the P•r Orurte11' pmpertty . .aow 
belongs to Watt Brown. That is a matter of record. · 
By Mr. Massie.: The whole diagram is wrong. 
By the Court: How can we tell when. this was made T 
By Mr. McClenny: I will establish the appromimate date 
by the next w.itness. 
The 'Witness -stands aside.. 
WILLIAM E. SANDIDGE, 
haVllilg i1De9.l!l first dl!l'ly swom, testi1ies a9 follows: 
DIRECT EXA.MINA'l'[ON. 
By Mr. McClenny: 
Q. Mr. Sandidge, what was your iatheT·'s name·1 
A. William Ernest Saimdidge. 
Q. What official position did he occupy in this cou.ntyY 
A. Clerk of the Circuit Court of Amherst 
page 106 ~ County until his death in August, 1933. 
Q. He died in August .of 1:933 ! 
1A. Yes, sir, August 26th, ~. . 
Q. Are you familiar with your father's handwriting? 
A. Yes, sir .. 
Q. Will you look at this plat, please, sir> and tell me and 
tell the jury which wrilbing ·on ther.e is yo·ur father's, if ayY 
First do you recognize the handwriting on the back there m. 
inkt 
A. Yes, sir. That is Mr. Leslie 'C. Gregory's lmrn.dW?riting. 
Q. I believe you were a banlmr before you became Clerk of 
tbe ·Cirouit Court :0f Amherst County. 
A.. Yes, sir~ I worked .at Farmers Bank 13 ye.ar.s and Mr. 
Gregory banked with us at that time and I am famffi.ar with 
Mr .. Gregory"'-s hanciwriting. It $ems the largest part of this 
is in my father's handwriting except for. some measurements 
on here. ·Om here approximately on the noTtheast side of 
ims is a line that ·says '-'·OO feet'"' .. That 90 feet is not in his 
handwriting. The line which runs perpendicruar to the road 
on the east side ,of the first lot says "'90 :feet'' :and the w,ord 
"back" it looks like. That is not my father's handwriting .. 
Q. Are these deed book citations in his handwriting Y 
A. Apparently the two entries I just referred to are the 
only ones that are not in his handwriting, except the endorse-
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_ment on the back of the paper. Ali the rest t>f it ism. his 
handwriting except the back line which says ''71 
_page 107 ~ feet". The u71 feet 0 on the front line is in his 
handwriting. Thie where it say •«frontage not 
given" is all in his handwriting ·and th~ next lot whfoh sayit 
"40 feet'' is in his handwriting also. 
The witness· stands aside. 
By Mr. McCl.enny: Your Rt>nor, I offer that in evidence. 
By Mr. Massie: I object to the introduction of that pape'r 
because it is misleading. It shows Watt Brown's pl'ot}erty 
way over here separated by a lot equally as wide. If that is 
drawn anything like t-0 scali! this lot with the frontage ·not 
giren would be 40 feat wide and adjoins Watt Brown. I don't 
think that this would aid the jnry in reaching a correct lo·ea-
. ti6n of the boundary line. It doesn't show any alley at all 
or where it is and it is conceded by everybody there was an 
· alley. 
By the Court: I am going to admit it for such probative 
value., if any, that it may have. 
By Mr. Massie: We except. . 
By Mr. McClenny: We will call that ''Mrs. Louise Gregory, 
Exhibit No. 1' '.. Now., I want to introdnee one deed which I 
think will obviate the necessitv of Jong deeds and 
page 108} will probably shorten the matter. The deed I 
· wish to read into. the record is from Deed Book 
96, page 356 : 
uThis deed made and entered into this 21st day of May, 
1928 by and between Benjamin Rucker and Eva Rucker, his 
wife, parties of the first part, and Watt Brown and Juanita 
Brown, his wife, parties of the se~ond part: Witnesseth: 
that for and in consideration of the sum of $400.00 cash in 
band paid, receipt whereof is hereby acknowledged, the said 
Benjamin Rucker and Eva Rucker, his wife, do by this dee.d 
grant., bargain, sell and convey·with general warrt\nty of title 
unto the said Watt Brown and Juanita Brown., his ,vife, with 
all the appurtenances thereto belonging, the following de-
scribed property to wit: All that . certain house and lot sit-
uated in the Town of Amhe'tst.~ Vitginia on Main Stret,t, 
formerly known as the McCormick lot, adjoining the CentTal 
Hotel property, the Piedmont filling station and the property 
of J. R. Goodwin, it bein~ the same property conveyed by 
James W. Grant to one Peter Carter, as Trustee, for said 
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Benjamin Rucker in the deed d~ted the 2nd day of March, 
1907, Deed Book 58, page 342 of the Amherst County Circuit 
Co"Q.rt ~Cl~r~'s offi~e, and _th~ ~ame conveyed .by Thomas E . 
. · . Everett to James W. Grant, which deed dated 
page 109} November 1, 1904 is rec~rded .in Deed B~ok 55, 
page 370 of the said Cle;rk's Office, to which deed 
reference is hereby made for more particular description ·of 
the property hereby conveyed.'' 
Then follow the usual English covenants and the signatures 
and seals of Benjamin Rucker and Eva Rucker, his wife, 
and a certificate from the City of New York which I wi11 not 
read unless your Honor thinks it necessary.· 
I read that deed, if your Honor please, in connection with 
the parcel shown on this plat or diagram which I offered and 
which is denominated on this plat as "Peter Carter, Trus-
tee'' and under. the circumstances this deed shows that this 
_plat was made before the deed was made which was May~ 
1928. That is the purpose for which ! introduce that in evi-
:dence. · · 
Now, from the standpoint of the chain of title of fµe de-
fendant's I wish to read from Deed Book 89, page 243, deed 
of trust ·executed by F. C. Addison to W. K. Allen, Trust~e: .· 
page 110 ~ "THIS DEED OF TRUST, made and entered 
into this 14th day of Mareh, 1924, by and between 
FRANK C. ADDISON and his wife, BESSIE C. ADDISON, 
parties of the first part, Wm. KINCKLE ALLEN, Trustee, 
party of the second part, and BANK OF AMHERST, party 
of the third part. 
''WITNESSETH: That the parties of the first part grant 
· and convey, with general warranty of title, to the party of 
the second part, the following described real estate in the 
Town of Amherst, Virginia: 
'' All that certain lot or parcel of land., with all the improve-
ments thereon, consisting chiefly, (1) of storehouse and dwell-
ing combined, and (2) .an automobile garage recently erected. 
The said parcel of land, with certain improvements, having 
been conveyed to F. C. Addison by deed from Geo. B. Seay 
and wife, dated March 10, 1920, of record in Deed Book 83, 
page 216, and described ·in that deed as situated on the East 
side of Main Street, adjoinh'i the lots of William R. and 
Benjamin Rucker, and James E. Wood estate, and as the same 
real estate conveyed to Geo. B. Seay by Harvey Patterson 
on the 7th day of January, 1920, Deed Book 81, page 363. It 
,, .,., 
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is also the.same real estate that.was conveyed by 0. L. Evans, 
,-T~t~e an4 others to Harvey Patterson by a deed dated the 
·27th~ of September, 1917,, Deed Book 77, page 410, under a 
deed of trust from Laura E. and James W. Higginbotham 
on the 19th day of February, 1912, of recor~ in Deed Book 
67, page 110, and being the property that was. 
page 111 ~ conveyed to Laura E. Higginbotham· by James 
Grant, January 8, 1906, Deed Book 59, page 99, 
and by R. B. Moody to James W. Higginbotham, January 1, 
1903, Deed Book 53, page 80, and by J. T. Brown, Commis-
sioner, to J. W. Grant, Deed Book ZZ., page 170,. and .the 
Laura E. Higginbotham abov~ portion was ccmv.eyed by R. 
W. Moody to G. Steiber~tz, D~ecl ];3ook 00, pag~ 351, dat.ed 
the 23rd day of June, 1883, the James W. and.Laura E. Hig-
ginbotham lots adjoining,_ having been formerly._ qne lot, which 
original lot was sold to R. R Moody by John.J~ Shrader, as 
a lot fronting about.71 feet on Main Street and running back 
on an average of 90 feet, beginning. on . Main Street at an 
eight foot alley leading from Miles (now Wood) prop~~ty 
and extending to the line of the aforesaid William and Ben-
jamin Rucker property; See the foregoing· deeqs and thei_r 
. references and a plat of survey of record with d·eed from said 
Shrader to William D. Miles, Deed Book 00, page 182; also 
plat of survey, for purposes of comparison, of record with 
the Alexander Faulconer lands, Deed Book AA, page 275, 
and deed from John Thompson., Jr., to John J. Shrader, 23rd 
of September, 1884, Deed Book AA, page 269." • • •. 
The rest of the deed is trust laws, etc., and signed by the 
Addisons and notarized before John M. Payne, and put to 
record March 15th, 1924. 
We rest, if your Honor please. 
The Court: The defendants rest. 
page 112 ~ T. W. SAUNDERS, 
recalled in rebuttal, testifies as follows: 
DIRECT EXAMINATION. 
By Mr. Massie : . 
Q. Mr. Saunders, it was testified here that you surveyed 
this :filling station property for Mr. Gregory. Will you· please 
state whether or not you recollect-:-
By Mr. McClenny: (interposing) We have been -over that 
when Mr. Saunders was on the stand before. 
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c~ • 
Jf.w:a: Rucker~ . 
By the Court: . I thibk l\lr. ,Sannders testified at the mor11:.-
mg session. that he MCalled h~~ done ~me s~ey wor~ 
'for Mr .. Gregory but didn't xecall whether 1t was .bis home or 
his place of business. 
l3y Mr .. ·Massie! . 
Q. Mr. Sanndersi is that your understanding, that you did 
some survey work tor Mr .. Gregory t · 
A. Yes, sir. 
Q • .And you do not-
'By the Court: (interposing) 
Q. Mr .. Saunders, that was yottr testimony this morning, 
wasn't it, you were unable to recall which property you sur-
\Teyed t 
A. I didn't reruember but il they say it was the ~lling sta-
tion it probably must have been. 
Q. You have no independent recollection at this time t 
· A. No, sir .. l\fr. l\foClenny asked me sometime 
page 11a } ago to see if I had a plat of it and I searched and 
couldn't nnd any record of it at all but I probably 
made the survey and might have made Mr. Gregory a plat 
but I don't have any record of it. If I knew about the year 
I probably oonld find my notes on it. 
The witness stands aside. 
ALICE RUCKER, 
recalled in rebuttal, testifies as follows : 
DIRECT EXAMINATION. 
By Mr. Massie: 
Q. Alice, were you consulted about putting concrete on 
that alley beside of your house before it was donet 
A. He come to me and told me he was going to put it down. 
He told me, '' Aunt Alice, when I put it down I am going to 
put it in front of your door and going to fix the gutters so, 
the water can go out in the street instead of coming down 
in the lot. Well, they always did work :for me and they know 
if they did it I paid them. I always paid them for everything 
they did. 
Q. Don't get into the gutters, but that concrete was not put 
down there with your consent, was it T 
A. It hasn't been put where he told me it was to be. Mr. 
Gregory came to me several times and told me he meant to 
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do. it but he- llasn\ done it like he. said he was .. 
page 114 } You can come there and see the water puddles 
· the.re- jnst like it always ha&. I haveJ;1 't give~ 
them aay trouble at all. 
Q. You :never had any trouble before! 
.A. I wo-nldn tt give tkem 1:ny bauble. I don it. wa:nt .. any 
trouble with them. · 
Q. Did he ten yo-n anything ab0ut putting lights inY 
A.. One Sunday morning-I might die tonight and I want 
ta tell you th& truth-he 0ame by tber,& with his brother and 
Mr .. Boherl said to his 'broth&r, just joking-- tlley always 
l>een ni0e to me: and do things thai I ask them-and be said 
0 yo-n &we me something now I wamt you to J;!ftY me". Was 
a oliai:n 11p in my wall and be just put the cha:m in and I will 
go over with you and y0-u ean see it. I ·haven '1 paid him f·Oll' 
it but whenever he brought his pants that he worked in I 
med them and I said ''I paid for it because I did the work 
you brought me.'' 
Q. That has nothing to do with tho alley. Yon may stand 
aside. 
The witness stands aside. 
By Mr. Massie: Now, if your Honor please, taking the en4 
tire record or the eliain of· title to Mrs. Gregory's property 
I would like to offer the complete chain of title with that 
which started in 1883.. Not any of those deeds except the 
deed from John J. ShFader to R. B. Moody offered here shows 
it 71 feet. That is the only place in the chain of 
page 115 } title 71 feet is mentioned. 
:By flie Oourt : I think it was stipulated thl:s 
morning by counsel that all relevant reco11ds would l,e eon-
sidered in evidence and might be inserted at length whenever 
it becomes necessary or appropriate. 
By Mr. Massie: If that is true I offer the entire ohain of 
title here to be completed later if necessary showing that the 
only deed was 1883, subsequent to a deed made by Moody 
and Shrader of the alley and from then on tbe:re is no men-
tion made of the dimension of 71 feet in any of those deeds. 
As a matter of fact, it was conveye<!I off in parcels. The first 
parcel was shown conveyed by Moody to Miles for an 8 foot 
alley, pms the lot shewn by the diagram there, and he only 
got 71 feet from Shrader. 'l'he second lot was 46 feet adjom-
ing- the alley conveyed to Ste~beritz who ran a store and sbop . 
there for: years. Now,. that l!S; the property that was owned 
l>y Laura Higginbotbam-
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R9bert Gregory. 
By Mr. McClenny: Your Honor, please, 'I object to all 
this. 
By the Court: That is a matter of argument. 
page 116 } By Mr. McClenny: If your Honor please, I 
object to the description contained in the deed 
from Addison set out in this chain of title because it points 
out this tiny line in the whole deed. . 
By Mr. Massie : I will be glad to offer the whole deed in 
evidence. 
By the Court: Then it may be stipulated that the chain of 
title offered by Mr. Massie will be admitted in evidence, plus 
the completed deed, the particular one to which you object. 
By Mr. McOlenny: I would like to move to eradicate the 
entire description he has in here because it is not complete, 
and use the original deed. I want the original deed in place 
of tliis. 
By Mr. Massie: I would rather have the original deed 
anyhow. 
By Mr. McOlenny: Then we are agreed on that. I hav:e no 
objection otherwise. 
I find I overlooked asking one question to Mr. Robert 
Gregory and would like to recall him. 
page 117 } ROBERT GREGORY, 
recalled. 
DIRECT EXAMINATION. 
By Mr. McOlenny: 
Q. Mr. Gregory, have you recently been underneath the 
Alice Rucker house Y 
A. I have. . 
Q. Who did you go there· in company withY 
A. With you and Mr. Massie. 
Q. Did you go up underneath the houseY 
A. I did. 
Q. How farY 
A. I went just as far as I could get, crawled over a pile 
of wood stored in the basement, went back behind the wood 
as far as I could go. 
Q. Did you examine the underpinning of the house; that 
is; the sills on which the.floor rested? 
A. I did. 
Q. Will you describe them, please Y 
A. Well, facing the house on the street there· is a hall on 
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the right-hand side, the side next to the service station. Un-
der the house in examining the timbers you can see that the 
timbers under the hall are square· cut timbers like you. use 
in construction today. Under the rooms· that are opposite 
the hall, all of the timbers under that part of the house are 
old timbers being logs which have been scalped on top to 
provide a flat surface for the floor. 
page 118 ~ Q. Did you find any rounded or scalped under-
. pinning on the side over which the hall is Y 
A. No, sir. 
CROSS EXAl\fiNATION. 
By Mr. Massie: 
Q. Mr. Gregory, isn't it a fact that a car ran into that side 
of the house some years ago Y 
A. Yes, sir, it is. 
Q. What damage did it doY 
A. It broke the ·weatherboarding and broke the studding. 
This is on the service station side. The impact- shoved the 
staircase aloose from the wall, just shoved it around at the 
bottom. That was all the damage. 
Q. What car did it, do you recall Y 
A. Joe Floyd's. 
Q. A car that was being serviced in your station Y 
A. No, sir, a car that was traveling down the highway. He 
applied his brakes to keep from running into a truck and 
cut right through my driveway and came mighty near get-
ting me but finally got the house. 
Q. Where was the truck coming from t 
A. The truck was in the highway in the process of pulling 
into my place of business and he stopped for the · other au-
tomobile. Now, why I am saying this is because I was here 
and testified in that trial. The truck was pulling across the 
highway into my place of business and the C8:r was approach-
ing Amherst from Lynchburg and the car went 
page 119 ~ to stop but his brakes failed him so he just cut 
through my driveway and crashed into the side 
of the house. 
By Mr~ McClenny: 
Q. Did that affect the underpinning! 
A. No, sir. 
·1 
The witness stands aside. 
,o Su~emt} Qom of Ap~ ~· V~gu,.ja 
By Mr. McClenny: We teat. 
By Mr. Massie: We rest. 
. By the Court: If that ~ all of ti.le evidence I pr.esuma you 
llave a~e instructions yo:u.. wish to tffe.r .. 
· :By Mr, McClelUJ.Y: Would you:r Hono:c consicle.r permit· 
ting another view f 
Note:. (Aite:r some coll.$ultation. the j.ury went ta view the 
premises again. After returning into court it was ascer-
tab1ed that, it would not be convenient for some of the jur.ors 
to attend a 11i.pt session to ·comple.te the case and they were 
adjourned or excused until tomorrow morning; at 10:00 
o'clock.) 
page 120 ~ INSTRUCTIONS. 
Plaint.ii s' I n:struction Na. 1 (Granted): 
'' The jury are instructed that the question before. thelJ4. is 
the location of the true boundary line between the lands of the 
plaintiff& and the 18mrls. of the de.f endant8t and they are to de-
termine that :f.rom all the evidence. in this case; and if from tbe 
evidence they can determine the true. line,, they should desoribe 
that line as accurately as p.ossihl~ indicating the s~ by 
reference to any plats or surveya del'ed in 0.vidence,, or other-
wise as may be proper.'' 
By Mr .. liff0.0len.ny: No. Qb~otfon to hstruction. No, L 
Plaintiff,&' lns.tr'IAcl'iOt& Na •. $ ( Gtnt~a}: 
'' The court instruets the jury fhat if they, believe ll>;y:· a pre-
~dera~a of the ev.iden:ee tin.at tlte land in coifttro.:versy is 
meluded in all.cl e~ve:r.ed by the deed f1om 'Faylo:r- Berry, com,. 
~ssione.r and o,th~rs to J. '11 .. E11is, dated, December 26, 1S83,. 
~d that by s.u.c.eessiv.e t:r;ams£ers, down by. the reeo:rds the 
same land oome· into, the: poss.es.si0n of William Ruck.er, de. 
~eased,. b,y deed dated June: 5,. l!ll6,. and reeorded in Deed Book 
13,. page 195~, and by the will 0f Wl1Jlia.m Rucker to the pos:-
aessioni oi the j)]ai?il:tiffs, and th.e jury show:d further believe, 
by a preponderance of the evidence that the land in contro-
versy is included or embraced in the title papers under which 
the defendants claim, and that the plaintiffs and those. tb.Jrough 
whom they claim, Jnave held aetnal, O])eD. .and 
page 121 ~ notorious, visible, exclusive, uninterrupted and 
· continuous, hostile possession of the land em-
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braced in their title papers, for a period of :fifteen years or 
more, prior to the institution of this suit, or any part thereof, 
then by law th~ir possession is extended to the exterior 
boundaries as disclosed by their title papers and the evidence, 
and vests in them complete and perfect legal title to the land 
in controversy, and if they should so find they should find 
a verdict for the plaintiffs, and fix their boundary line or lin~s 
between the plaintiffs and defendants according to the title 
papers of the plaintiffs filed as evidence in this case. 
By Mr. McClenny: The defendants, by counsel, except to the 
action of the court in giving instruction No. 2 for the plaintiffs 
on the grounds that there is no evidence in the case to sup-
port it and it is in conflict with Instruction E offered on behalf 
of the defendants. 
Plaintiffs' Instruction No. 3 (Granted): ' I I ·1·· 
"The court instructs the jury that if they believe from a 
preponderance of the evidence in the case that the plaintiffs 
have shown legal title to the land in controversy in them-
selves, and the present right of possession at the time of the 
institution of this suit then they must find for the plaintiff'. 
Mr. McClenny: No objection to No. 3. 
page 122 ~ Plaintiffs' Instruction No. 4 (Granted): 
j 
; ~j 
'' The court instructs the jury that by preponderance of 
evidence is meant that evidence which is most convincing and 
satisfactory to the minds of the jurors. In determining upon 
which side the preponderance of evidence is, the jury must 
take into consideration. the record evidence introduced in the 
case as well as the testimony of witnesses, and they may take 
into consideration the opportunities of the several witnesses 
for seeing and knowing the things to which they testify, their 
interest, if any, or want of interest, if any, in the result of the 
suit, the probability or improbability of the truth of their 
several statements, in view of all the other evidence and facts 
and circumstances upon the trial; and from the circumstances 
determine the weight or preponderance of the evidence. The 
jury are the sole judges of the weight of the evidence and 
credibility of the witnesses. 
Mr. McClenny: No objection to No. 4. 
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Plaintiff$' Instruction No. 5 (Granted): 
I 
·. "The court instructs the jury that adverse possession must 
be. hostile in its inception and continue uninterruptedly for 
fifteen years; it must be open, notorious, adverse, exclusive, 
continuous, and must be so held during all such time under 
a claim of ownership by the occupant; and all these facts 
must be proved by a preponderance of evidence, 
page 123 ~ and the possession to be adverse, must be such 
. as was consistant with the nature of the property, 
and indicative of an honest claim of ownership, and adverse 
possession is not proved by inf ere.nee, but must be proved 
by clear, and positive proof, and to constitute adverse posses-
sion it must appear from the evidence that what any ad-
verse claimant asserting a claim adverse to that of the pe-
titioners did on the land was not with the leave or permis-
sion of the owner, but was done under a claim of right in 
himself, and in hostility to the right of the owner; and if you 
believe f~·om· the .evidence that L. C. Gregory or his successors 
iri the title to his property, entered into possession of any 
part of the land in controversy with the consent and permis-
sion of William Rucker or his successors in title, who are 
now the petitioners in this suit, for any other purpose except 
to claim the land as his own, such possession alone, no matter 
how long it is continued, will not bar the right of the true 
owner to take possession of his land when he sees fit to do 
so." 
· Mr. McClenny: I have no objection to No. 5 . 
.. 
Plaintiffs' lnstruetion No. 6 (Refused): 
'' The jury are instructed, that the plaintiffs make two con-
tentions in this case, one that by a c·omplete chain of title 
setting forth deeds and wills, of record, they have title to the 
property in question. The other is that even if 
page 124 ~ they did not have a record title, they own it by 
· reason of adverse possession. The Virginia law 
is, that where a person owns property for :fifteen years, and 
enjoys and occupies the property and controls it and uses 
it as his own for fifteen years against all the world, con-
tinuously, that even though he had no deed for it at all, that 
he would get title to that property that he actually occupies. 
We also have a law that says where there is a written de-
scription of the piece of.property conveyed to you, it may be 
by deed, which describes !he piece of property as taking in cer-
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tain lines, and you take possession under that deed and hold 
it for :fifteen years, even though yon do not actually occupy 
all of it in the sense of working or using it, but yon .hold the 
described property and hold it against the world for fifteen 
years, that would give you title to the property -described. 
In other words, if you had no deed to it that would give you 
title. The plaintiffs make two contentions, one that they have 
title from a common owner by successive deeds, and the other 
is that even though they did not have a deed, they have title 
to the property by reason of fifteen years holding. 
''Yon have heard the evidence in this case and know whether 
they can maintain their position on either one or both of these 
claims. 
'' They have here in evidence deeds, which they contend in-
cludes the property in question, within the descrip-
page 125 ~ tion of the boundary conveyed, which is before 
you for consideration. And if yon believe that 
the plaintiffs and their predecessors at the time this snit was 
instituted have held a record title to the land in controversy, 
or that they have held actual, open and visible, exclusive, 
continuous, hostile possession of the same, under a claim there-
to against everybody else, for a period of fifteen years or mor,e, 
they should find a verdict for the plaintiffs, and fix the bound-
ary line according to their title papers.'' 
Mr. Massie: I except to the refusal of the Court to give 
Instruction No. 6 on the ground that the instruction as of-
fered should have been given in view of the two conten-
tions made by the petitioners, namely that they claim this 
title to the property by deed and, secondly, by adverse pos-
session for fifteen years even though they had no deed to the 
property. 
Defendants' Instruction A (Granted): 
The court instructs the jury that the issue and question in-
volved in this proceeding is the establishing of the true bound-
ary line between the lands of the plaintiffs and the defend-
ants; and in this connection, the plaintiffs have the burden of 
establishing by a preponderance of the evidence that they have 
a complete legal title to the lands, as claimed by 
page 126 ~ them in their petition, at the institution of this 
proceeding before they are allowed to recover, and . 
the plaintiffs must recover, if at all, on the strength of their 
own title and cannot rely on the weakness, if any, in the 
title of the defendants, and that. in order for the plaintiffs 
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to recover they must prove affirmatively that they are en .. 
titled to the lands claimed by them and that the defendants 
are not entitled to the lands claimed by them. 
Mr. Massie: I have no objection to Instruction A. 
Defendant's Instruction B (Granted): 
''The court instructs the jury that if they believe from the 
evidence that the plaintiffs claim only such lands as are within 
their true boundary lines and that the plaintiffs are mistaken 
as to the location of the true boundary line between their land 
and the lands of the defendants, then if the jury believe that 
the plaintiffs have occupied any land of the defendant under 
such circumstances the plaintiffs have not held such land so 
occupied adversely, except such, if any, as may be actually 
occupied by the house, and the reason why this is so is be-
cause in this state an i~tention to hold adversely is an in-
dispensable requisite to adverse possession and such inten-
tion is then wanting, and a verdict must be rendered for the 
defendants.'' 
Mr. Massie: The petitioners except to the action of the 
court in giving instruction designated ''B'' on the 
page 127 ~ ground that it is not in accordance with the law 
of the case as applied to the facts. 
Defendants' Instruction O (Granted): 
''The court instructs the jury that the plaintiffs are bound 
by the calls in the deed on which they rely and that in arriving 
at the true boundary line between the plaintiffs and the de-
fendants the jury must be governed by the calls in the deed, 
subject however to changes made in Main Street, and that the 
plaintiffs cannot change the calls in their deed to show that 
those calls meant something other than that which was set 
forth in their deed. '' 
Mr. Massie: No objection to Instruction C. 
Def end ants' Instruction D ( Granted) : 
"The court instructs the jury that the credibility of wit-
nesses is a question exclusively for the jury to determine, and 
the jury has the right to determine from the appearance of 
the witnesses on the stand, their manner . of testifying, 
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their apparent candor and fairness, their apparent intelli-
gence, and from all other surrounding circumstances appear-
ing at the trial which of said witnesses are more worthy of 
credit, and to give credit accordingly.'' 
Mr. Massie: I have no objection to Instruction D. 
page 128 ~ Defendants' Instruction E (Refused): 
'' The court instructs the jury that there is insufficient evi-
dence of adverse possession on the part of the plaintiffs and 
that the jury are to disregara any evidence of adverse pos-
session offered by the plaintiffs in this case.'' 1 
· Mr. McClenny: Counsel for the defendants respectfully 
excepts to the action of the court in refusing to give instruc-
tion Eon the ground that there has been insufficient evidence 
produced on the part of the plaintiffs to establish any claim 
to land in this case by way of adverse possession. 
Virginia: 
In the Circuit Court of Amherst County. 
Alice Rucker, et als., Petitioners, 
v. 
Louise M. Gregory, et als., Defendants. 
A transcript of the record. 
page 129 } Virginia: 
PLEAS before the Judge of the Circuit Court for the 
County of Amherst, on the 4th day of June, 1949. 
BE IT REMEMBERED that heretofore, to-wit, on the 
26th day of August, 1948, came Alice Rucker, Tom Rucker, 
Chester Rucker and Willie Jones and filed in the Clerk's Office 
of said Court their Petition asking that the boundary lines 
of a certain lot in the Town of Amherst be ascertained and de-
termined, which said petition is in the words and figures fol-
lowing, to-wit: 
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Alice:R.ucker, Tom Rucker, Chester Rucker and Wi1lie Jones, 
Petitioners, 
v. 
Louise M. Gregory, The Texas Company, Lessee, a foreign 
Corporation doing business in Virginia, and Robert Greg-
ory, Defendants. 
To the Honorable Edward Meeks., Judge: . 
Your petitioners, Alice Rucker, Tom Rucker, Chester 
; Rucker and ,vmie Jones respectfully show unto your Honor : 
(1 }-That Alice Rucker, a resident of the Town of Amherst, 
Virginia, is the owner of a life estate, and Tom Rucker, Ches-
ter Rucker and Willie Jones have a remainder interest in fee 
simple in, and are entitled to the possession of that certain 
lot of land situated in the Town of Amherst, in the Court 
House Magisterial District of Amherst County, Virginia, ad-
jacent to and east of Main Street on U. S. Bighway 29, adjoin-
ing the lands now owned and in the possession of 
page 130 ~ the heirs of James E. Wood, deceased, on the north 
and east, Louise M. Gregory on the south and 
west, which said lot was devised to your petitioners by Wil-
liam Rucker, deceased, husband and father of petitioners, by 
his Last Will and Testament, recorded in the Clerk's Office 
of Amherst County in Will Book 28, page 469, and that Wil-
liam Rucker acquired said property by deed dated June. 5, 
1915, and recorded in the said Clerk's Office in Deed Book 73, 
page 195, from O. L. Evans, Commissioner, and that said 
William Rucker and since his death, your Petitioners and 
their predecessors in title have held and occupied said prop-
erty and every part thereof in actual, open and notorious, 
exclusive, continuous, and hostile adverse Possession for a 
period of sixty-five (65) years or more under color of title 
by virtue of the said deeds and wills under which they and 
their predecessors claim; 
(2)-That by deed dated December 15, 1927, and recorded 
in Deed Book 96, page 87, T. F. Loughborough and E. L. 
Carter conveyed the lot adjoining the property of your Pe-
titioners on the south and west and now owned by the De-
fendants, in which deed the property is described as being 
between Louisa Rucker on one side and William Rucker on 
the other and extending back to the garden of William Rucker, 
to L. C. Gregory, which lot was held by the said L. C. Gregory 
until his death. By his Last Will and Testament dated the 
17th day of December, 1926, probated June 8, 1943, and re-
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corded in Will Book 30, page 255 of Amherst County Clerk's 
Office, L. C. Gregory devised and bequeathed all property of 
which he died possessed, both real and personal, in fee simple, 
to Louise M. Gregory, which included the lot above 
page 131 ~ mentioned adjoining Petitioners' property; · 
(3)-Title to the property of your Petitioners 
and the property of the Defendants was formerly owned by a 
common owner, John J. Shrader, and has come down to the 
present owners through various muniments of title. Pe: 
titioners' lot is composed of two parcels, which were acquired 
by their predecessors in title at different times and it is 
the location of the boundary line between the latest acquisition 
and addition to the property of Petitioners and the property 
of the Defendants, both of which lots or parcels having beei;J, 
acquired from the same common owner, that is now in dis:-
pute; · 
(4)-Petitioncrs and Defendants, Louise M. Gregory, The 
Texas Company, Lessee, a,nd Robert L. Gregory, if any in-
terest he has in said property, are coterrninits landowners, 
and Peittioners are desirous of having ascertained and desig-
nated the true boundary between their said lot and the lot of 
the Defendants. The boundary line in question is described 
with reasonable certainty according to a plat of survey Iliad~ 
by R. A. Pendleton, Surveyor, December 16, 1881, and recorded 
with and made a part of a deed from John J. Shrader: and 
Robert B. Moody, to ·william D. Miles, dated December. 21; 
1881, and recorded in Deed Book 00, page 182, in the Clerk's 
Office of Amherst County, ( the said R. B. Moody also. be~lig 
a former owner and grantor of the property of the Defend-
ants), by which said deed title to that portion of Petitioners 
lot was conveyed to ,villiam D. Miles, one of their predeces-
sors in title, a copy of which deed and plat is filed 
page 132 ~ with this their Petition as "Exhibit A" and 
prayed to be read as a part thereof. 
The plat here referred to shows a part of Petitioners' prop-
erty adjoining the lot of the Defendants to be an 8-foot alley, 
leading from U. S. Highway No. 29, to the rear of the house 
and lot, and said alley and the entire lot of which it is a part 
has been held in actual, exclusive, hostile, open and notorious 
and continuous possession, under color of title and claim of 
right against all other persons by Petitioners and their Pre-
decessors in title, ever since it became a part of the lot in 1881, 
a period of more than Sixty-five ( 65) years, and the adver~~ 
claim of the Defendants, now being made, is the first time any:1 
question has been raised as to Petitioners right th~reto. . .. 
f Petitioners, therefore claim title and the right to possession 
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of all .the land within the boundary lines shown by the survey 
and plat of R. A. Pendleton made December 16, 1881, and 
filed as ''Exhibit A" with this petition, (1) by the records 
in the Clerk's Office of Amherst County, Virginia, and (2) 
by reason of actual and adverse possession of every part of 
said land ( including the 8-f oot alley) by themselves and their 
predecessors in title from the date of its acquisition, Decem-
ber 21, 1881. The ref ore, your Petitioners pray that they may 
be allowed to file this their Petition and that the said Louise 
M. Gregory, the fee simple owner, the Texas Company, her 
lessee, and Robert L. Gregory, who has recently assumed 
control of the prope.rty, although the extent of his interest is 
not known, who are the owners of the· adjoining 
page 133 ~ lot may be made parties defendant to the same, 
. · and be required to state their grounds of defense, 
in any they have, in writing; that if found necessary, a com-
petent surveyor may be directed to make a survey of the 
lines between Petitioners'· property and that of .the Defend-
ants, with authority to use all former surveys necessary for 
the proper designation and location of the lines in dispute, 
that the true boundary line or lines between your Petitioners' 
lot and the adjoining lot owned by Louise M. Gregory, the said 
Texas Company and Robert L. Gregory, if any interest he 
has, may be ascertained and designated, pursuant to the 
Statute for such cases made and provided and recorded as 
required by law, and that they may have such other, further 
and general relief as the case may require and may be just 
and proper. 
And they will ever pray, etc. 
P.R. MASSIE, p. q. 
page 134 ~ 
John J. Shrader & ux., 
To: 
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Deed Book 00, page 182. 
This deed made this 21st day of December A. D. 1881 be-
tween John J. Shrader and Delilah his wife of the first part 
anci William D. Miles of the second part all of Amherst County 
State of Virginia Witnesseth that for and in consideration 
of the sum of fifty dollars and interest from 15th March 1880 
in hand received by the parties of the 1st part from said Wm. 
D. Miles the receipt of which is hereby acknowledged they the 
said John J. Shrader and Delilah his wife do by this deed con-
vey unto the said Wm. D. Miles a certain .lot of land situated 
at the village of Amherst County Seat of of Amherst County 
containing 54 5/10 poles it being the southeastern portion 
of a larger lot sold to R. B. Moody but the title to which has 
not been made to said Moody by s 'd. Shrader & wife ( the pur-
chase money having not yet been paid by said Moody). But 
said Moody assents to this conveyance his assent being evi-
denced by his signature to this deed. The metes and bounds 
of the lot hereby conveyed are more particularly set out by a 
plat of survey made by R. A. Pendleton which is intended 
to be taken and recorded as a part of this deed and said 
John J. Shrader and Delilah his wife warrant generally the 
title of the above granted lot of land to the said Wm. D. Miles. 
Witness the. following signatures and seals the day and date 
above written. · 
(Interlined before signed.) 
JOHN J. SHRADER (Seal) 
DELILA P. SHRADER (Seal) 
ROBERT B. MOODY (Seal) 
page 135} Plat recorded with and made a part of the Deed 
from John J. Shrader and Robert B. Moody to 
William D. Miles dated 21, day of December, 1881. Deed Book 
00, page 183. 
For plat see MS. 
"Plat of land at village of Amherst bot. by W. D. Miles 
of Robert Moody containing 54% sq. poles. Surveyed by me 
for Moody 16, December 1881. 
RO. A. PENDLETON, S." 
Scale 10 po. to inch. 
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page 136 ~ Virginia : 
In the Circuit Court of Amherst County. 
Alice Rucker, Tom Rucker, Chester Rucker and Willie Jones, 
Petitioners, 
v. 
Louise M. Gregory, The Texas Company, Lessee, a Foreign 
Corporation doing business in 1Virginia, and Robert Greg-
ory, Defendants. 
To Louise M. Gregory, The Texas Company and Robert 
Gregory: 
You are hereby notified that on the 26th day of August, 
1946, we fl.led in the Circuit Court of Amherst County, Vir-
ginia, a Petition for the settlement of a certain boundary line 
between your property and the property of the said Alice 
Rucker, Tom Rucker, Chester Rucker and Willie Jones, located 
in the Town of .Amherst, Amherst County, Virginia, on U. S. 
Highway No. 29. 
P. R. MASSIE, p. q. 







In the Circuit Court of Amherst County. 
Alice Rucker et als., Complainants, 
v. 
Louise M. Gregory et als., Defendants. 
GROUNDS OF DEFENSE. 
For grounds of defense to the above mentioned action the 
defendants state the following: 
(1) That the sources of title to the lands here involved as 
recited in the petitioners' Petition and exhibits are true. 
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(2) That the petitioners and defendants are coterminoµs 
landowners as alleged and tbe petitoners have been using· the 
lands of the defendant, Louise M. Gregory, both in the rear of 
her service station and also the land lying between their said 
buildings and fronting on ::M:ain Street, however it .is here 
expressly and emphatically stated that the usage of the lands 
of Louise M. Gregory by the petitioners has at all times been 
permissive on the part of Louise M. Gregory, who now owns 
said land and on the part of her husband who devised said 
lands to her at his death. At no time have the petitioners 
held or used the lands of the said Louise l\L Gregory ad-
versely and any claim to the lands lying between said service 
station and the dwelling of Alice Rucker by way of adverse 
use or possession is strictly denied. 
(3) That the petitioners are mistaken in the construction 
of their predecessors' deeds, whereon they claim a frontage 
of 35 feet and 8 inches plus and 8 foot alley making a total 
frontage of 43 feet and 8 inches, when as a matter 
page 138 ~ of fact their said predecessors' deed restricts 
· their frontage on Main Street to 35 feet and 8 
inches. See deed of Taylor Berry Commissioner to J. T. 
Ellis Deed Book PP page 65 which is filed with the petitioners' 
petition as exhibit "B". 
That further, it is necessary that the corner and boundary 
line between the Rucker land and the Wood estate must also 
be established before the correct and proper frontage and 
corners of the Rucker lands can be established. The widening 
of U. S. Route 29 has taken off a portion of each of said lots 
and the exact forntage of each of said lots must be accord-
ingly measured and determined. 
( 4) That at no time in the past had any question arisen be-
tween the parties prior to the paving of the service station 
driveways as to the ownership of the lands or their boundary 
lines and the controversy as to where the boundary lines are 
have developed solely as a result of the fact that the pe-
titioners have been permitted to use the lands they" now con-
tend for, by the consent of the owners of the service station 
property. 
The defendants reserve the right to add to, amend or modify 
the foregoing Grounds of Defense in any particular. 
WM. M. McCLENNY, p. d. 
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page 139 } Virginia: 
In the Circuit Court of the County of Amherst. 
Alice Rucker et als., Petitioners, 
v. 
Louise M. Gregory and The Texas Company, Defendants. 
GROUNDS OF DEFENSE OF THE TEXAS COMP ANY. 
The Texas Company, a Corporation, by its Attorney comes 
and says, for its grounds of defense to the petition filed 
against Louise M. Gregory and the Texas Company by the 
petitioners, that it is the Lessee of the said Louise M. Gregory 
under a lease bearing date October 30, 1946, and of record in 
the Clerk's Office of the Circuit Court of Amherst County, 
Virginia, in Deed Book 132, page 306, to which lease refer-
ence is here made for the particulars of said lease. 
This defendant has no knowledge of the true boundary lines. 
between the property of the said Louise M. Gregory and the 
property of the Petitioners, except that disclosed by the 
records in the Clerk's Office, and has no real interest in the 
determination of the exact boundary lines between the two 
pieces of property and avers that this is a matter to be de-
termined by the land owners, and without cost to this Defend-
ant; therefore, this Defendant requests that it be dismissed 
as a party fo this proceeding without cost against this De-
fendant. 
W. H. CARTER, p. d. 
page 140 ~ Virginia : 
Respectfully submitted, 
THE TEXAS COMPANY, 
By Counsel. 
At a Circuit Court of the County of Amherst, continued and 
held at the Court House thereof, on Thursday, the 26th day 
of August, in the year of our Lord nineteen hundred and 
forty-eight. 
Alice Rucker, Tom Rucker, Chester Rucker and Willie Jones, 
Petitioners, 
'l). 
Louise M. Gregory, The Texas Company, Lessee, a foreign 
corporation doing business in Virginia, and Robert Gregory, 
Defendants. 
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On the motion of Alice Rucker, Tom Rucker, Chester Rucker 
and Willie Jones, by counsel, leave is given them to file their 
petition pursuant to the provi~ions of Section 5490 of the Code 
of Virginia, for the establishment of a certain boundary line, 
which petition is accordingly filed. 
page 141} And on another day, to-wit: 
Virginia: 
At a Circuit Court of the County of Amherst, begun and 
held at the Court House of said Court, in said County, on 
Monday, the 11th day of October, in the year of our Lord one 
thousand nine hundred and.forty-eight, and in the 173rd year 
of our Commonwealth. 
Alice Rucker et als., Petitioners, 
v. 
Louise M. Gregory and The Texas Company, Defendants. 
On motion of the Texas Company, a Corporation, by coun-
sel, leave is given it to file its Grounds of Defense to the pe-
tition filed in this case, which is accordingly done. 
On the further motion of the Texas Company, a Corpora-
tion, one of the Defendants in this proceeding, and with the 
consent of the plaintiffs, it is ordered that the Texas Com-
pany be and it is hereby dismissed as a party defendant to 
this proceeding. 
page 142 ~ And on another day, to-~t: 
Virginia: 
At a Circuit Court of the County of Amherst, continued 
and held at the Court House thereof, on Friday, the 3rd day 
of June, in the year of our Lord nineteen hundred and forty-
nine. · 
Alice Rucker et als., Petitioners, 
v. 
Louise M. Gregory, et als., Defendants. 
This day came again the parties, by their attorneys, and 
the defendants for plea say that they are not guilty in manner 
and form as the plaintiffs against them in their petition have 
alleged, and of this they put themselves upon the country·and 
the plaintiffs likewise. And thereupon eame a jury, to-wit: 
George M. Wright, W. T. Thomas, Jr., Norman B. Patteson, 
Carter Ambler, Alfred M. Maddox, Lloyd M. Miller and W. L. 
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Tucker, Jr., who having been selected, tried and empaneled 
from the veniremen regularly and duly summoned to this 
term for the trial of criminal cases, were duly sworn ,vell 
and truly to try the issue joined, and a true verdict to render 
according to the law and the evidence. 
And on motion of the plaintiffs, by their attorney, before 
hearing any evidence in the case, the said jury was taken in 
the custody of Henry S. Myers, Sheriff, and J. P. Alphin, 
Deputy Sheriff, to view the premises in question. And the 
said jury having viewed said premises, returned 
page 143 ~ into Court, and having fully heard the evidence, 
on motion of the defendants, by their attorney, · 
were again taken to view the said premises, and having viewed 
said premises, again returned into Court, and were discharged 
until tomorrow morning at 10 :00 o'clock. 
And thereupon, Court was adjourned until tomorrow morn-
ing at 10 :00 o'clock. 
page 144 ~ And now on this day, to-wit: 
:Virginia : 
At a Circuit Court of the County of Amherst, continued and 
held at the Court House thereof, on Saturday, the 4th day of 
J~ne, in the year of our Lord nineteen hundred and forty-
nme. 
Alice Rucker, et als., Petitioners, 
v. 
Louise M. Gregory et als., Defendants. 
This day came again the parties, by their attorneys, and the 
jury sworn on yesterday for the trial of this case again came 
into Court, pursuant to adjournment, and having fully heard 
the arguments of counsel, were sent to their room to consider 
of their verdict, and after some time spent therein, returned 
into Court and rendered the following verdict, to-wit: "June 
4, 1949, We the jury in the case of Alice Rucker et al. v. Louise 
M. Gregory et al. and The Texas Company, Lessee, a foreign 
corporation doing business in Virginia et al. find in favor of 
the defendants. The line between the plaintiff and defendant. 
is established as drawn on blueprint marked TWS #l in pen-
cil. (Signed) W. L. Tucker, Foreman." · 
Whereupon, the plaintiffs, by their attorney, moved -~Jie 
Court to set aside the said verdict of the jury and grant 1i 
Alice Rucker, et al., v. Louise :M:. Gregory, et al. 111 
new trial upon the following grounds, to-wit: First-That said 
verdict is contrary to the law and the evidence ; and second, 
that the jury did not follow the Court's Instructions, which 
motion the Court overruled, and to which action 
page 145 ~ of the Court in overruling the said motion, the 
said plaintiffs, by their attorney, excepted. 
Therefore, it is considered by the Court, that the line be-
tween the properties of Alice M. Rucker and others, Pe-
titioners, and Louise M. Gregory and others, defendants, be 
established as drawn in pencil on blueprint marked TWS #1, 
and filed with the verdict of the jury in this case, which blue-
print, together with a copy of this order, shall be recorded 
on the Deed records of this Court, and that said original plot 
shall be recorded with this order. 
And the said plaintiff, by their attorney, asking for time to 
.apply to the Supreme Court of Appeals for a writ of error and 
supersedeas to the judgment of the Court in this case, it is or-
dered that execution be postponed for a period of sixty days 
from this date. 
page 146 ~ CERTIFICATE. 
I, Thomas C. Fletcher, Judge designate of the Circuit Court 
of Amherst County, Virginia, who presided over the foregoing 
trial of Alice Rucker, et al., v. Louise M. Gregory, et al., in 
said court, at Amherst, Virginia, on June 3rd, 1949, do certify 
that the foregoing is a true and correct copy and report of 
the evidence adduced, all of the instructions offered, granted 
and refused, all questions raised, all motions and all rulings 
thereon, with the objections and exceptions of the respective 
parties as therein set forth, and other incidents of the trial 
of the said case, except Exhibits A, B and C ( copies of 3 
deeds) ; Exhibit D ( abstract of title to petitioners' property) ; 
Exhibit E (abstract of title to defendants' property); Ex-
hibits T. W. S. No. 1 and T. W. S. No. 2 (2 blueprints) and 
'' Mrs. Louise Gregory Exhibit No. 1 '' ( diagram) which have 
been initialed by me for the purpose of identification, as it is 
agreed by the parties hereto, by counsel, that they will be 
forwarded to tI1e Supreme Court of Appeals of Virginia as a 
part of the record in this cause in lieu of certifying to said 
Court copies· of said exhibits. 
And I do further certify that the attorney for the defend-
ants had reasonable notice in writing, given· by counsel for 
the petitioners of the time and place when the fore going re-
port of the evidence adduced, all of the instructions offered, 
granted and refused, all questions raised, all motions and all 
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rulings thereon, objections and exceptions and other incidents 
of the trial and the exhibits would be tendered and 
page 147 } presented to the undersigned for signature and 
authentication. 
Given under my hand this the 26th day of July, 1949, with-
in sixty days after the entry of the final judgment in said 
cause. 
THOMAS C. FLETCHER, 
Judge designate of the Circuit Court of 
Amherst County, Virginia. 
I, William E. Sandidge, Clerk of the Circuit Court of Am-
herst County, Virginia, do certify that the foregoing report 
of the evidence adduced, all of the instructions offered, granted 
and refused, all questions raised, all motions and all rulings 
thereon, objections and exceptions and other incidents of the 
trial of Alice Rucker, et al., v. Louise M. Gregory, et al., to-
gether with the original exhibits therein referred to, all of 
which have been duly authenticated by the Judge of said Court, 
were lodged and filed with me as Clerk of said Court on the 
29th day of Sept., 1949. 
WM. E. SANDIDGE, 
Clerk of tlie Circuit Court of Amherst 
County, Virginia. 
page 148 ~ I, William E. Sandridge, Clerk of the .Circuit 
Court of Amherst County, Virginia, do certify 
that the fore going is a true and correct transcript of the record 
of the case of Alice Rucker, et al., v. Louise M. Gregory, et al., 
and I further certify that notices as required by Section 6253-f 
and Section 6339 of the Oode of Virginia, as amended, were 
duly given as appears by paper writings filed with the record 
of said case. 
The Clerk's fee for making this transcript is . 
Given under my hand this the 29th day of Sept., 1949. 
A Copy-Teste : 
WM. E. SANDIDGE, 
Clerk of the Circuit Court of 
Amherst County, Virginia. 
M. B. WATTS, C. C. 
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